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PREFACE TO THE SECOND EDITION 

I owe a word of explanation for the extraordinary delay in the 
appearance of this edition. Despite requests from the Public, by 
reasonjof controls, revision of the book had to be postponed till after 
the War. After the War, in view of the projected drastic amendments 
of the Act, largely on the lines suggested by me {See Index under 
heading “ Author, suggestions of **), a really useful revision of commen- 
taries had to await revision of the text of the Act by the jtfinistry. 
Even after Act XXV of 19-i7 came into operation, consequent on the 
removal of controls, changes were made in regard to the taxation of 
mill yam by Act XVI of 1948. From November 1948, the Act was 
extended to the “ merged areas” (Pudukotta and Banganapalle)* 
Very many changes have been made in the Rules and- Notifications 
during the last few months. All these changes are taken note of in 
this edition. All amendments to the Act, Rules and Notifications 
and all relevant High Court decisions up to the end of December 1943 
are incorporated in this edition. I can assure the Public that the 
delay in the publication of this edition has been fully availed of 
to make the publication extremely useful. 

A few words about the plan of the present publication are needed. 
At the instance of my friends in the Bar and in the Tax Department, 
and various businessmen who consulted me, I have had to look up, 
investigate and offer solutions for some of the problems in the actual 
working of the Act and these have been taken note of in the 
publication. Practically the entire matter has been rewritten in the 
light of the actual working of the Act, and my fairly wide experience 
as Public Prosecutor and practitioner both before Courfes and 
Tribunals under the Act. 

The of drawing freely from the opimons of Hon*ble"Jm%es 
and utilising in full the case-law imder analogous enactments has 
been kept up. In view of the drastic nature of the Amending Act, 
under each section a note is added setting forth the effect of the Amend* 
ing Act and, in the course of the commentaries, the departure made 
by the Act from the pre-existing law is exhaustively dis* 

cussed. The sections before and after the Amending' Act are set forth 
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in parallel columns. The Introductioyi contains a Note on Transit 
tional Law ”, which would be found to be useful. A new feature of 
this publication is the incorporation of a number of tables in the IntTO~ 
dvdion, and in the course of the commentaries to facilitate an easy 
understanding of the law. My aim has been to dispel the common 
fallacy that, in the present enactment, unlike even in the Income-tax 
Act, taxation is arbitrary, unfettered by principles. I have unravelled 
in the commentaries to Section 9, the basic principles which must 
guide the trying authorities exercising powers under this Act. Under 
the heading “ An Analytical Study of the Taxation Law ”, the entire 
law on the subject as also relevant matter covered by General Law is 
presented in a clear, cogent and easily assimilable form. The state- 
ment of the Taxation Law with reference to the various classes of goods 
has been brought under certain definite systems. A novel feature 
of this analytical study is the enumeration of the powers and duties 
with reference to assessing authorities, dealers and licensees. The 
“ Introduction ” has been rewritten and it condenses, in a comparatively 
short space, much useful and interestmg matter. I have not shrunk 
from the task of offering my opinions on the legality of some of the 
provisions and on problems that may confront the authorities in the 
actual working of the Act. A further new feature of the present 
edition is that the law, as set forth in the rules, etc., is integrated to 
commentaries under the sections so that under each section, the 
commentaries present a panoramic view of the law covered by the 
Section. 

The Madras Act has been adapted in many Indian Provinces and 
States with some modifications. I ffel that the major portion of the 
commentaries has relevance not only to our Provincial Act, but to 
the Sales Tax Acts in force in the Indian Provinces, States and even 
Pa^tan. For instance, one may ref^^r to comments under Disaler 
,.[fiec^ 2(6) and 14-A], Sale [Sec. 2(6)], Turnover [Sec. 2(i)], Contractor 
.t^c/2(ii)]. Luxury Taxes [Sec. 3(2)] Escapement, Reassesstnent ,and 
Relevy [G.S.T.R. 17 and 18], Commission Agents (Sec. 8), Principles wi 
^procedure in assessment {Sec. 9), Offences^ penalties and composition 
,(S$. 15 and 16), Adims in courts and limitation (Ss. 17 and 18), - Worh 
ing of one^pointed and multi-pointed ^ tax systems (Introduction), etc. 
To enhance the usefulness of this book and guide the reader by eervi^ 



as a key, I have added in the Appendix “ A comparative Table of 
Important Section.<t of Sales Tax Acts in India*" and a chapter entitled 
A Bird"s-eye View of Sales Tax Acts in India and Pakistan"". 

I have also set forth in the Appendix model Appeal and Revision 
forms and relevant provisions of the Contract Act and the Sale of 
Goods Act. 

I desire to reiterate that no pains have been spared to make tffe 
publication useful to lawyer^, officers administering the Act, Judges, 
businessmen and students of the tax law. 

We cannot adequately express our gratitude to our Finance 
Minister, for piloting this Amending Act with considerateness for the 
interests of the mercantile class, without in the least affecting the 
demands of the Public Exchequer. If we owe the discovery of this 
‘‘ veritable mine ” (Madras Act IX of 1939), to our subtle Statesman, 
our first matchless Premier and our first Governor-General of Free 
India, His Excellency Sri C. Eajagopalachari, it has been left to our 
brilliant financial Wizard, Hon’ble Mr. B. Gopala Reddi, to broaden 
the basis of this tax (by Act XXV of 1947) and thereby make it possible, 
out of the yield from this tax to finance total provincewide 
Prohibition in Madras, 

Among Provincial administrations, Madi*as has stolen a march 
over the rest in the speedy execution of the programme of total Prohi- 
bition, thanks to the zeal of our legislators^ the devotion of our 
Ministers and the able leadership of om Saintly Premier, Hon’ble 
Mr. Omandur P. Ramasamy Reddiar. 

A word about the dedication. When the MSS, was being sent to 
the Press, a great calamity overwhelmed us in the loss of the Father 
of the Nation. But when the book was in the final stages of 
printing, the nation was celebrating Gandhi Juyanti, It struck me 
that this exposition of a scheme of taxation which, being designed 
to replace Excise revenue, and thereby shift the tax burden 
from the shoulders of the few poor addicts to drink, to the shoulders 
of the multitudinous consumer class, in order to finance Prohibition, 
must be dedicated to the memory of the Noble Soul whose life itself 
was a dedication to the cause of the weak and the down-trodden. 
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INTEODUCTI ON 

ORIGIN OF THE TAX 

The General Sales Tax introduced in Rome by Augustus, the 
Sales Tax in the Kingdom of Naples in the fifteenth century, and 
the^ Spanish alcavala {sl general sales tax of the middle ages), went 
their unsatisfactory way and left their little trace”’-. The modern 
sales taxes which have, since the war, proved to be a successful fiscal 
expedient, bear no relation to the sales taxes of earlier days. But, 
records of taxes imposed in ‘‘ England by Pitt during the wars with 
France at the end of the 18th century, and those imposed in the United 
States at the time of the Civil War give the only true historical back- 
ground for the modern sales taxes^. The first country to introduce 
in some form the modern sales taxes was Germany. France, Belgium, 
Canada and Italy quickly followed, and, m the present day, the tax 
IS ill operation in tweiibv-five States of the United States of America, 
three Dominions of the British Commonwealth, twelve countries of 
Europe, and six Republics of South America.”® Even in the United 
Kingdom, as a measure intended to increase revenue for purposes of 
War, Purchase Tax was introduced in 1940. In some of the countries 
in Asia the levy of this ta\ was only temporary. 

FEATURES OF THE SALES TAX IN VARIOUS COUNTRIES 

The German “Turnover Tax” and to a great extent the “Sales 
Tax ” levied in Czechoslovakia are examples of taxes which included 
every type of transaction in the line of goods and ser\dc‘^s ”, But the 
French tax applied to industrial and commercial transactions and 
excluded agricultuiists and members of the hberal professions and 
employees. While the Sales Tax levied in Belgium and in Canada was 
on wholesalers and manufacturers, the States of the Ari:»erKau Union 
confined tie tax to retail transactions. In the case of the United 
states of America the tax is of a provincial nature though exemption is 
granted in the case of trade between States. The tax is in the 
generality^ of cases a national tax. In Australia, however, it is a 
Federal tax. In all countries, exemptions from taxation have been 
granted. In pre-war Germany, certain foodstuffs, ravr materials and 
other imported necessaries were exempt. In France, not only sales 
of bread and certain special commodities were exempt, but agricul- 
turists, members of the liberal professions and employees were exempt 
from taxation. In Belgium, exports w^ere exempt from tax as also 
some kinds of imports. Sales of bread, flour-, potatoes, water, gas, 
electricity, farm products, coal aud other specified products were also 

1. Coiii'^tock “ Taxation m the 3. Premier's speech m the Legislative 
Modern 8tate ” p, 113. x4ssembly on Sth May, 1939. (Legisla- 

tive Assembly debates, Vol. No. 8' 
at p. 469). 


2. Ibid-p, 113. 



SALES TAX AND INCOME-TAX 
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exempt in Belgium. In Poland, welfare agencies, export organisations 
as also agricultural operations were excluded. While in some countries 
like France, the tax is confined to cities, in several countries the tax 
is levied both on urban and on rural population as well. The rate of 
tax has varied considerably. In pre-war Germany the tax was as low 
as -5% in 1918. and it mounted to 2*5% in 1928. In 1928 the rate 
of tax in France was 1*1% while in Belgium and in C;5echoslovakia it 
was 1%. The rate varied from 1% to 5% wnth reference to the nature 
of articles and transactions in Poland. In Czechoslovakia and some 
other countries, the general sales tax was accompanied by a luxury tax 
of about 15% on certain articles classed as luxuries. The rates of pur- 
chase tax ill England vary with reference to classes of goods from 40% 
to 200%. In India itself, there is an old and well-established custom 
known as maliimai on the part of businessmen to put by three pies 
per rupee of turnover for charitable purposes, and this Act is only an 
extension of this practice for State purposes. 

SALES TAX AND INCOME-^TAX 

In the modern system of taxation the 'Sales Tax" sometimes 
called also the 'consumer’s tax" is next in importance only to the 
income-tax. Taking the figures for the year 1936, while the Sales 
Tax in France approximated in yield to the income-tax in point of 
return, in Germany, the yield from the Sales Tax was nearly twice 
as much as the yield from income-tax. In pre-war Czechoslovakia, the 
revenue from the Sales Tax exceeded the revenue from Income-tax 
by about 50%. In pre-war Italy, the Sales Tax yielded only one-fourth 
of the income derived by the States from Income-tax. 

But these two taxes are instances of two distinct schemes of taxa- 
tion. While the Sales Tax is an instance of an indirect tax^ " a tax 
demanded from one person in the expectation and intention that he 
shall indemnify himself at the expense of another^,” the Income-tax 
is an instance of a direct tax, a tax demanded from the very person who, 
it is intended, should bear it^. Secondly, while the Sales Tax is levied 
usually on sales and is thus unrelated to the profits realised by the asses- 
see, the Income-tax is levied on the income or profits^. One practical 
effect of this distinction is that bad debts are not usually excluded in the 
levy of the Sales Tax while the Income-tax Act contains provisions 
for the exclusion of bad debts in the determination of income for 
assessment. Secondly^ while deductions on a comprehensv/e scale are per- 
missible under section 10 of the Income-tax Act, no such deductions are 
allowed under the Sales Tax Act [See T. R. 5). So far as the Indian 
Constitution is concerned, Income tax is a federal subject,® while, a 
tax on the sale of goods is a provincial subject, for purposes® of 
taxation, 

4* ‘^Princdples of Political 5. See Government of India Act 

Eeotioiny*»p. 823 (A^ey Edition) 1935. Sec. 100 Sell. VII, Hat I, 

See afeo A. L R. 1928 P. C. 282. A item 54.. 
percentage tax -on the gross revenue 6. Ibid Sec. 100 andSch. VII, list II, 
of coal mines held indirect tax while item 48. 

Income-tax is direct tax. 
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SALES TAX, TAXES ON THE SALE OF GOODS, TURNOVER TAX, 
TAXES ON SALES OF GOODS AND LUXURY TAX 

The expression '' sales tax ”, as its name imphes is, a tax levied 
on sales and the words comprehend a good deal more than would be 
understood by a tax on the sale of goods. The ‘sales tax' may be a 
mere producers’ or manufacturers’ tax, possibly covering services 
and enterprises also. But a taJi> on the sale of goods is restricted to 
transactions relating to goods or movable property and it necessarily 
e^ludes both a tax on services and a tax comprehending other forms 
of transfer, like mortgages, leases, etc. Tiie words ‘ tntnover tax^ 
are much wider and certainly include services, fees, commissions, 
etc., and many forms of transfer, like mortgages, leases, etc. 
iSulaunaii, J. draws a distmction between, taxes on the sale of goods and 
taxes on sales of goods generallg. Accordmg to the learned Judge the 
latter are, while the former are not, confined to turnover tax on the gross 
sale proceeds only It may be noted that the words used in item 
48 in list 11 (Provincial List) in the Government of India Act (1935) 
continued in the Indian Dominion with adaptations by the Inde- 
pendence xict (1947), are taoses on the sale of goods ” while the 
proposals for Indian Constitutional Reform (White Paper) and the 
report of the Joint Select Committee used the words taxes on the sales 
of commodities and on turnover.'' The Madras General Sales Tax 
Act defines the terms ‘goods' and ‘turnover' and confines the tax 
to sale of goods, the levy of tax being calculated with reference to 
turnover of goods sold. 

The Madras General Sales Tax as amended in 1917 is not only a 
nihJtipointed tax levied generally on sales, but a tax on specified luxury 
articles as well levied at a single point. “ Taxes on liixwies ” is also 
an item m the Piovmcial Legislative list of subjects in the Government 
of India Act, 1935 (Item 50, list II of Schedule VII). In the 
]>i'ovincds of Bombay, Central Provinces and United Provinces, and m 
the State of Mysore, sales tax at a higher precentage in respect of 
luxury articles is m operation. 

SALES TAX— LAW IN INDIA 

Besides our Province, sales tax is now in force in many of the 
Provinces of the Indistn Dominion and Pakistan, viz,, Bombay (Act Y of 
1946), Western Bengal (Bengal Finance Act, 1941), Eastern Punjab 
(Act lY of 1941), Bihar (Act VI of 1944), Orissa, Central Provmces 
(Act XXI of 1947) and United Provinces. Since the provinces 
in Pakistan have temporarily vacated this provincial field of 
taxation in favour of a Central levy, Pakistan has a uniform 
Bales Tax throughout the Dominion from 1st April 1948, the tax 
being levied at a general rate of six pies in the rupee on the turn- 
over at every stage beginning with the manufacturer or importer 
and ending with the retail* seller. Cochin is the pioneer Indian State 

7. In re C. P, Motor Sjsmt Taxation Act Observation of Guyer, C. J. and 
Suiaiman J. I.L.R. 1939 (K.ar.) F.C. 6=19i9 F.C.R. IS^lSt^Ind. Cas- 
L.W. 36r=1939 K,W.N. 23-^A.I.R. 1939 F.C 1 = 1939 (i) M.LL Supp. X 
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that has infcrdduced this tax. In Mysore and Travancore this tax has 
been introduced. Broadly speaking, Madras, the Eastern Punjab and 
the Indian States of Cochin and Mysore have, in operation, the cumu- 
lative or midtipointed scheme of taxation (taxing every sale). The 
other Provinces have what may be called the one' pointed system of 
taxation, the tax being collected at the stage of sale to the public. 
The working of the one-pointed scheme is as follows there is suitable 
proA’isioii ensuring registration of dealers and exempting sales by One 
registered dealer to another registered dealer and tax is payable Only 
at the stage of sale to an unregistered dealer or td the public. * 

OBJECT OF THE MADRAS GENERAL SALES TAX ACT 

This measure of taxation was intended by the first Congress 
Ministry to augment the revenues of our Province with a view to 
give effect to certain programmes embodied in their Election Mani- 
fest- e.g , the introduction of total piohibition, and substantial 
reduction of laud tax, etc. Prohilution had been introduced in Salem 
and two other districts and there was need for an extension of the 
scheme to other districts. There was, consequeiitlv, ‘‘ need for finding 
fresh sources of revenue to meet the increasing demands made on the 
Government.”^ The -other taxation measures passed in the Madras 
Legislature in 1939 were an Entertainments Tax, a tax on the Sale 
of Electricity, and Sales of Motor Spirit Taxation Act. The Premier 
explained^ that the right to find additional sources of revenue to 
make up the deficit created by prohibition, was implied in the endorse- 
ment of the policy of prohibition by the Legislatures, and that in the 
Schedule annexed to the Government of India Act, it is not possible 
to discover any more paying, more elastic and more satisfactory 
measure than the sales tax.^®” 

SUBSEQUENT HISTORY OF THE ACT AND INCOME 
FROM THE TAX 

Towards the close of the year 1939, the Congress Party went out 
of office m Madras, and the Governor assumed chaige by a proclama- 
tion of all the powers of the Legislatures and appointed an Advisory 
Council. In the subsequent years, the Budget estiniates were, framed 
by the Governor acting with his Advisers. 

From 1939 to 19-1:2 the Government maintained the status quo in 
respect of the prohibition measure then in operation in a few districts. 
With a view to limiting the net yield from the commercial taxes 
as nearly "as possible to the equivalent of the loss caused by the proln- 
bition measure, the rate of sales. tax was reduced from to m 
3910. This reduction was continued in 1941 and 1942. 

With the progress of the War, inflationary tendency was manifest 
in note circulation. Government expenditure by reason of internal 

8. Statement of Objects and Reasons. 10. Premier’s speecli in the Legislative 

9. Speech mthe Madras Legislative Assembly on 31-9-1939. (Legislative 

Assembly on 31-3-1939 (Legislative Assembly Debatep^Vol. XT 1 p. 51). 

Assembly Debates# Vol. XII, No.l p.49). 
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defence measures, scliemes for procurement and distribution of food- 
stuifs, and payment of dearness allowance to Government servants 
increased. Need was also felt to build up an adequate reserve fund 
to finance Post-war Reconstruction Scliemes, wbich were estimated 
to cost about 140 crores. Government, therefore, decided to increase 
taxes and by Act XVII of 1943 the rate of sales tax was increased to 
1% with eifect from 1st October, 1943. 

From 1st April, 1943, the yield from ^ales tax increased still 
farther. The fiat tax rate of Rs. 5 was revised and two slab rates were 
fixed, riz , Rs 8 per mensem in the case of turnover from Rs. 10,000 
to Rs. 15,000, and Rs. 12 per mensem in* the case of turnover from 
Rs. 15,000 to Ss. 20,000. Secondly, owing to war conditions, specu- 
lative transactions of sale of bullion and specie at high prices increased 
and large profits were made by bullion merchants. With efiect 
from 1st April, 1944, the Government withdrew the exemption in 
the case of bullion and specie (Act X of 1944). Thirdiv, the scale of 
hcence fees yras raised with effect from 1st April, 1944. 

With effect from 1st April, 1945 (Act VII of 1945), Government 
decided to restore the exemption in the case of bullion and specie as it 
was found that the tax caused hardship and that bullion business was 
migrating to neighbouring provinces and States as a result of the tax. 

The income fi oni sales tax was as follows : — 

Soon after the close of the War, the Congress party again assumed 
office and prohibition was extended. In October 1947, two-thirds 
of the province became dry and the entire province was to become 
dry in October 1948, with consequent loss of Provincial revenue 
to the tune of 16 crores. Vital and far-reaching amendments were 
introduced by the Amending Act XXY of 1947 with a view to simplify 
the administration of the Xct and raise the revenue from the tax to 
about twelve crores^^. 

For the half-year 1939-40 the income was Rs. 33 lakhs. The 
income was Rs. 70 lakhs in 1940-41, Rs. 67 lakhs in 1941-42, Rs. 69 
lakhs in 1942-43, Rs. 248 lakhs in 1943-44, Rs. 528 lakhs in 1944-45, 
Rs. 602 lakhs in 1945-46, Rs. 630 lakhs in 1946-47 and Rs. 
^8,32,51,000 in 1947-4812 

Features of Amending Act of 1947 

The chief features of the Amending Act of 1947 axe : (1) an esaten^ 
sion of the classes of persons on whom the tax system operates, viz., 
contractors, agents of non-resident principals, (2) omission of some of the 
exemptions [Section 5 {New) and Sections 2 (a) (New )] ; (3) granting 
some relief to newspapers and vesting power in Government to notify 
exemptions and reductions of tax in some cases [Sections 5 and 6A 
{New)] ; (4) alteration of rates of tax in three ways, viz., {a) single 

11. Finance Minister’s speech on 12. Finance Minister’s speech on 
1-12-1947. 10th October 1947 (Legislative Assem- 

bly Debates). 
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pointed tax on bullion at i%, (6) levy of additional tax on luxuries at 
3 pies or 6 pies in the rupee besides general tax, (c) raising the general 
tax to 3 pies in the rupee, and (5) amending the Act and introducing 
provisions to ensure successful working of the Act and to prevent 
evasion, viz,) [a) registration of dealers [8A (Newy], (6) collection of 
tax and other amounts collected by dealers from customers [Secs. 8B 
and W(d) to (g) (Ne^ff)]) (c) maintenance of accounts in regional 
languages [Section 13 (Neto)], (d) power to tax persons not observing 
conditions of licence [Section 6A (Neiv)]. 

With effect from 1st Aiiril 1948 fche scale of licence fees was 
revised and enhanced. 

THE MADRAS GENERAL SALES TAX ACT 
AND THE BRITISH PURCHASE TAX COMPARED 

It is sometimes fallaciously assumed thai the amended Madras 
General Sales Tax Act bears a close resemblance to the Purchase Tax 
prevailing in the United Kingdom. 

That the Madras Act, like the British Act, adopts two rates — one 
for essential goods and the other for luxuries — is true. But both the 
taxation enactments are diametrically opposed in vital respects. ' To 
start with, the British Act is a single pointed tax system affecting only 
14% of the national expenditure w^le the Madras Act is a multi- 
pointed tax system. While the British Act restricts the field of 
operation of the Act to the narrowest limits, the Madras Act aims at 
maximising its sphere, ” Thus, in the British Act, food, drink, fuel, 
children’s clothing, machinery for agricultural purposes, medicines 
and medical appliances are all free ffom tax. The higher rate of tax is 
applicable only to goods which people could do without, e..^, fur, silks, 
etc., and the lower rate of tax is applicable only to a few of the things 
used by the poor. In the Madras Act, on the other hand, the 
exemptions are very limited 

ECONOMISTS ON THE SALES TAX 

While Comstock holds that ‘‘sales taxes have proved useful 
because they yield enormous sums even when they are imposed at a 
low rate,” and that the slight adverse influence of these taxes on the 
standard of living or on the industries of the country have not interfered 
with the financial success or the popularity of the taxation measures, 
Seligman, the celebrated economist, has expressed himself very strongly 
against taxation of sales. He says “ a general sales tax is a discredit- 
ed remnant of an ontworn system ; it is essentially undemocratic in 
nature and it would, if enacted, exaggerate rather than attenuate the 
present inequalities of wealth and income.” In India itself, while 
Dr. P. J. Thomas claims “ that the sales taxes are not injurious to trade 
and that even certain sales taxes which are regressive in incidence are 
justifiable in the peculiar conditions of the country,” other economists 

13. The dated 1-11-1947, 14. Comstock Taxation in the 

Modern State pp. 36, 37 aild 123. 
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liold the view that sales taxes woiald cripple trade, promote industrial 
unrest, and increase unemplovinent- 

Criticisms against the Madras General Sales Tax Act answered 

Perhaps no measure of taxation has been subjected to such severe 
criticisms as the Madras General Sales Tax Act. Roughly speaking, the 
various criticisms levelled against the Act in the press, platform and 
in the Legislatures fall into two groups — ^firstly, criticism of the principle 
of the enactment, i.e., taxation of sales and, secondly, criticism of the 
enactment itself vdth reference to its provisions in detail. 

(i) Criticism of the Principle of the Act 

In the first place, a general sales tax offends the four canons of 
taxation formulated by Adam Smith, / e., ability to pay, certainty of 
incidence, administrative convenience, and economy. The Goiwyn 
Committee appointed to investigate the taxation system in the United 
Kingdom denounced the Sales Tax as offending the fundamental 
principle of taxation — ability to pay> This is, however, an academic 
objection which the sales tax shares with other indirect taxes. 
The second objection which is also theoretical is that it is a 
regressive tax, and that being a tax on consumption, it tends to 
raise prices, set free forces of inflation, promote labour unrest, 
increase agricultural indebtedness and thus hit the poor classes. But 
the working of the sales tax in our Province has shown that the adverse 
effect on the consumer or on the poor people particularly in these 
days of rising incomes, is slight. In fact, the cMef merit 
in the tax is its quantitative insignificance. Thirdly, the view 
is held that the middlemen or the intermediary links in internal or 
foreign trade would get extinguished bv this tax. It is also said that 
the tax would reduce the number of transfers and thus produce vertical 
combinations.” Theoretically, the argument is correct but, in actual 
practice it has been found that something weightier than 1% or 
2% difference is necessary to eliminate any one of business.” 
The first Premier of our Province, Mr. C. Rajagopalaohari, even 
justified the elimination of intermediaries who, in his view, “ are 
parasites gambling in trade, and he claimed that their elimination 
would lead to a healthy reorganisation and integration of business 
Fourthly, it is said that the tax would lead to the migration of business 
to neighbouring Provinces and States. But, as the Premier explained 
in the Legislative Assembly in 1939 and as the Finance Minister 
explained in 1947, the levy of sales taxes at a low percentage would not 
make it worthwhile on the part of businessmen to shift their business 
to neighbouring States and Provinces^ ®. The fundamental and moral 
justification for the levy of the Sales Tax is that it reconditions our tax 

16. Premier’s speech in the Legisla- 16. Premier’s speech in the Legisla- 
tive Council on 19th May 1939 (Legisla- tive Assembly on the 1st April 1939 
tive Council Debates, Vol, VIII, No. 8 (Legislative Assembly Debates Voi. 
p.620). XII,No.2,pp.l82,183). 
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svstem on sounder principles br ‘ broadening the basis of taxation " ^ ^ 
In rbe^\ord 3 of the Premier, the levy of the sales tax is a part of the 
scheme for re-adjusting the taxation burden, on the people of our 
Provmce ^ Land Eevenue and Excise, the chief sources of revenue 
for our Province, are unjust taxes, the former being an excise duty 
on the production of foodstuffs, and the latter being a sales tax on 
the sale of drink borne only by 3 to 5 million people Taking the 
figures for 1938-39, the mercantile commmiity of Madras were contri- 
buting not more than a few lakhs to the Provincial Ee venues, their 
contribution of nearly a crore and a half as Income-tax being paid onlj^ 
to the Central Exchequer^o. The levy of sales tax, would, it was 
claimed by the protagonists of the tax, have the effect of shifting 
the tax burden from the shoulders of the poor to the merchant class 
and the consumer class. It was also claimed that when there is a 
large margin of profit, competition among the mercantile community 
would ensure the payment of the tax from the margin of profit and 
that businessmen would retain the burden so far as they could and 
they would transfer the burden to the consumer only when they could 
not bear it. This is another peculiarlv satisfactory feature of 
this tax. 

(ii) Criticism of the Provisions of the Act 

One of the points urged against the new provision for registration 
of dealers is that it would not only put small dealers to hardship but 
would require large administrative staff Increased expenditure, 
if any in administrative charges, it must be admitted, is certainly 
not likely to prove uneconomical in view of the large additional income 
anticipated. But a strong point in favour of the registration of 
dealers is that it would certainly lead to efficient working of the Act 
and prevent evasion by bringing assessees with marginal turnovers 
within the control of the department. ^ ^ The provision for taxing 
luxury articles at increased rates was subjected to severe criticism. 
It was said that, in most cases, it is difficult to determine what a 
luxury article is. It was urged, for instance; that while petrol for a 
taxi car may be a luxury, when used for a bus it is a necessary arficle. 
Similarly toilet soap is a luxury while washing soap is^^a necessary 
and essential article. Again, while watches may be luxury articles, 
clocks are necessary goods. Apart from this kind of academic criti- 
.cism, a broad line, it must be admitted, nevertheless exists between 
luxury goods and essential goods. A strong point in favour of increased 
rate on luxury articles is this : — ^While a tax of uniform incidence does 

17. Spe^ech of Br. P. J. Thomas, in 19. Speeches in the Legislative 

the Legislative Council on 19th May Council on 17th and 19th May 1939, 
1939 (Legislative Council Debates by the Premier and Di^ P. J. Thomas. 
Vol. VIII, So. 8, pp, 523 and 624), 20. Speech of the Premier in the 

Legislative Assembly on 1st April, 1939. 

18. Sp^ch of the Premier in 1939 21. In the first edition of this book 

(Legislative Council Debates Vol, VIII, and in communications to Gpovem- 
P 361). ment in 1944 the present writer urged 

the need for this provision. 
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not satisfy the test of ability to pay, a tax on luxury ariiries at a higher 
percentage does certainly satisfy this test- - - Again it was contended 
that it would be cumbersome to maintain different sets of accounts for 
varying rates of taxes applicable to different articles. This objection also 
can be easily answered. The Amending Act introduces only two groups 
of variations in luxury tax (3 pies and 6 pies), and not much admini- 
strative difficulty is hkely to be felt by the mercantile world A third 
objection very incessantly urged was that the luxury tax would 
reduce consumption and that in- the case of imported articles sucli 
reduction would prejudicially affect the Customs revenue. It was 
also urged that the tax would drive business to neighbouring States, 
or at any late increase the cost of living and produce industrial 
unrest. It was also contended that with the increase in rate the chief 
merit of the tax system viz.y quantitative insignificance also vanishes. 
These objections are also academic- As pointed out by ex-]Miiiister 
Mr. K. R. Karanth^^ in England, the public sustain a v^^ry high purchase 
tax varying from 40 to 200% and m India at least a tax at slightly 
increased rates can be sustained. In fact, the tax e\'en at enhanced 
rates is only a fraction of the high prices, people are paying for goods 
sold by merchants. The fear of migration of business is unjustified, 
since with the introduction of sales tax in neighbouring Provinces 
and States, such possibility must be ruled out. 

The provision taxing contractors was also severelv criticised. Tt 
was said that housing is one of the necessaries of life, and a tax on 
brick, lime and cement used in building contracts would interfere with 
house building programmes As the Finance Minister pointed out 
in his reply to this criticism, contractors make some profit even in 
regard to the materials supplied and used in constructions, and the 
State would be justified m taxing the transaction in so far as there 
is also sale of materials involved in the contract made®^ with busi- 
ness motive. 

The absence of a Tribunal to decide questions under this Act was 
criticised and in the Legislative Assembly a vigorous appeal was made 
to the Government to constitute a Sales Tax Appellate Tribunal on 
the lines of the Income-Tax Appellate Tribunal. The Finance Mnister 
assured that necessary steps wiU be taken to constitute such a Tribu- 
nal The bar of jurisdiction of Courts (expressly or by implication) 
to decide questions' under this Act was also criticised. But it must 
be admitted that dilatoriness involved in civil court procedure is 
unsuited to revenue matters. In fact. Central Excise and Land 
Revenue are outside the scope of Civil Court’s adjudication. 

Detailed criticism relates to absence of exemptions or inadequacy 
of exemptions. To start with the exemption of commodities, * the 

22. In the first edition of this book 24. Finance Minister’s reply on 15th 
and in communications to Government October 1947. 

in 1944 the present writer urged the 

need for levy of luxury tax. 25. Finance Minister’s speech on 15th 

23. Speech in the Legislative Assem- October 1947 and 1st December 1947. 
bly on 11th October 1947. 
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absence of any provision exempting foodstuffs and other necessaries 
of life deserves notice. Even a rich country like the United States 
of America has introduced specific provisions exempting such commodi- 
ties of necessity as cereals, meat, milk, bread and sugar 
some countries ‘‘ agricultural products and other natural products 
have been exempted ”^6 the only exemption granted in favour 
of the agriculturist in the present Act is the proviso to S. 2 (i) providing 
that the proceeds of the sale of agricultural and horticultural produce 
in a limited class of cases shall be excluded m the determination of 
turnover. In the Madras Legislative Council an amendment to ex- 
clude foodstuffs from the operation of the Act was negatived. As the 
Premier pointed out in 1939, the effect of such an exemption would be 
only to increase administrative difficulties without conferring adequate 
advantage, for while the villager spends only a few rupees every month 
in his purchase of commodities and would pay a few annas as tax, 
great difficulties would be caused to the State in the calculation of ex- 
emptions in regard to turnover. 

Secondly, a plea was put forward for the enlargement of exemp- 
tions so as to exclude exports of both raw materials and manufactured 
articles. The Sales Tax m its apphcatioii to articles of export would 
affect the '' competitive strength (of our province) in the matter of 
supply to neighbouring provinces, States and even foreign coun- 
tries. The Government to some extent recognised the force of this 
objection and incorporated provisions lu the principal and amending Bill 
in the Select Committee stage allowing a rebate in respect of certain 
articles and exemptions from tax in the case of tea and handloom 
cloth exported from the Province (Secs. 5 and 7) and provided also for 
the levy of tax at only one point in respect of some articles like hides 
and skins (Section 5). It must, however, be admitted that the exemp- 
tions do not go far enough. For instance, copra and cocoanut, though 
they are articles of export, do not get any exemption. In the Legislative^ 
Council, amendments to extend the benefit of the single pointed taxa- 
tion to groundnut, onions and turmeric and timber which are articles 
of export were negatived. In view of the infant nature of the sugar 
industry, a plea to extend the benefit of single pointed taxation to 
sugar and jaggery was put forward but it was unsuccessful. The 
Premier resolutely set his face against any extension of the list of exemp- 
tions on two grounds. Firstly, he held that in view of the low incidence 
of the tax, exports are not likely to be affected. Secondly, the Act is a 
taxation measure and not a measure intended to protect one industry 
or trade in preference to another^®. 

Coming to the exemption as applied to “ Persons the absence of 
provision exempting co-operative societies from the purview of the 

26. Memorandum ofthe South Indian 28. Premier’s speech in theLegisla- 

Chamher of Commerce. live Council on 10th IVEay 1930 (Legisla- 

27. Premier’s reply in the Legisla- tivo Council Debates, Vol. VIII, No, 8, 
tive Council on 18th, May. (Legisla- p, 505), 

tive Council Debates Vol, VIII, No* 7, 
p. 495). 
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Act was subjected to criticism in the Legislatures. But tlie Premier 
held that the proper way of helping co-operative societies is by granting 
stipends and ofcher kinds of special help and not by giving exemp- 
tions from the normal incidence of trade^®. The need for exempting 
a territory like British Cochin in view of the nearness of the place to 
the Cochin State was pointed out m the Legislative Council. The 
Premier lightly opposed the exclusion of British Cochin from the pur- 
view of the measure and felt that business may not prove to be so mobile 
as to move to the State as a consequence of the tax It may be 
noticed that a form of Sales Tax is now in operation in this small 
State. 

Another major criticism of this Act was with respect to the cumu- 
lative character of taxation. On the analogy of the Bombay Sales Tax 
Act then in operation (m 1939) an unsuccessful attempt was made in 
the Legislative Avssembly to confine the levy of tax in the Act to one 
point, 'retail sale to the consumer At ‘least from the point of 
administrative convenience, taxation of wholesalers in preference to 
retail deale;rs has something to commend itself. Wholesalers maintain 
proper accounts and the determination of turnover and the collection 
of tax would be easy. But the mcome to the State would be 
inadequate unless the rate is fixed sufficiently high. Taxation at the 
retail stage has on the other hand nothing to commend itself. 

Another line of major attack agamsb the provisions, related to the 
rate of the tax, the percentage of the tax and the exemption limit of 
turnover^ But the Premier being anxious for a decent return of the 
tax resolutely stood against all attempts to lower the rate of tax or the 
percentage of tax or to raise the exemption limit. Some of the other 
criticisms against the Act relate to the hardship consequent on the 
provisions relating to the maintenance of accounts by small traders, 
.the 'inquisitional' powers given to officers in Sec. i4 and the non- 
exclusion of bad debts in the determination of turnover, and 
other minor matters® 

The answer to aU these detailed criticisms is that there is provision 
in the Amended Act [Section 6] empowering the Government to 
notify exemptions or reductions or modifications in the light of the 
working of the Act. This power has been used in the case of dealers of 
vegetables and fruits, jute, etc. (See Section 6 commentaries). The 
Pinance Minister has constituted an Advisory Committee to advise 

29. Premier’s speech in the Legisla- 32. Amendment of Mr. Bakta- 
tive Council in 18th May 1939 (Legisla- vatsalam in the Legislative Assembly, 
live Council Debates, Vol. No. 7, p. 4:63) (Legislative Assembly Debates, VoL 
and Legislative Assembly Debates, XII, No. 8, p. 582). 

Vol. Xn, No. 9, pp. 623—626. 

30. Premier’s speech in the Legislative 33. Some of the criticisms relat*- 

Council on 18th May 1939 {Ibid p. 467). ing to specific provisions of this Act 

31. See commentary to Sec. A are indicated in the commentarfes. 
(Legislative Assembly Debates, Vol. Non-exclusion of bad debt (Legislative 
XII pp. 658 to 830 and Legislative Council debate Vol. VIII, p. 473-474.) 
Council Debates, Vol. Vni,pp* 473,600). 
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the Government that the powers under Section 6 could be used in 
consultation with the interests of the mercantile public. 

(ill) Criticism of the Administrative Machinery 
The working of the Act has revealed the need for proper safe- 
guards to protect the mercantile community against the misuse of 
the taxation provisions. It is possible to provide for such safeguards 
without adversely aifectiiig the revenues of the State. There have 
been instances of evasion of tax, and consequent loss of revenue to 
the Government, owing to the officers not being well equipped in the 
matter of checking the accounts of assessees. There have been also 
instances of assessments on poor goldsmiths, servants, wage-earners, 
petty merchants, etc , being sustained iii appeal merely because the 
assessee has no accounts to disprove the assessing authority’s state- 
ment. In the case of provisional assessments the appellate authorities 
under the Act have in many cases set their face against even a 
fundamental plea that the assessee is not a dealer, on the ground that 
the question must he agitated m the finalisation proceedings which 
view, it is submitted, is incorrect. Thus, the right of appeal has 
been to some extent shadowy. 

There is need for the following changes in the machinery : — 

(i) The authorities admuiistering the Act must be well-versed 
in accounts, and the principles of this taxation measure. 

(ii) There is need for separating the administrative from 
the appellate and revisional side of the Taxation machinery. 

(ill) There is need for reference to Higli Court on matters of law. 
(iv) The conslitution of an Appellate Tribunal is long overdue. 

LEGALITY OF THE TAX 
(i) Taxation of Purchaser 

The present Act levies a taaX on the ])asis of the turnover of a 
dealer. (S. 3)^ 'Turnover' in this Act rojnesents the aggregate amount 
‘‘for which goods are eitlier boiiglit or sold” (S. 2-/). The term 
'dealer/ is defined as a person who carnes on the business of 'buying' 
or 'selling' goods and the terra 'sale' has been defined as the transfer 
of the property in goods. 

The preamble shows that this Act is intended for the levy of 
a tax on the sale of goods in the province of Madras. But the defini- 
tions extracted above show that the purchaser also is included in the 
term 'dealer'. 

The inclusion of the purchaser within the definition of the term 
'dealer' has been subjected to* some criticism. By tins extended 
definition of the term 'dealer' the Legislature has granted power to 
collect the tax from the purchaser of g oods. Item 48 of List II of 

34. As early as 1941, the present writer suggested to the Hon’ble 
Advisers, then administering this Province, the need for these changes. In 
Bombay ^ere is an Appellate Tribunal for Sales Tax. In the Sales Tax Act in 
force in West Bengal, Bihar Cochin, Central Provinces and Bombay, there is 
provision for reference to Sigh Court. 



Legality of tax 


xiii 


Soli. VII read with Section 100 (3) of the Goyernment of India Act no 
doubt gives the Provincial Legislature power to legislate with reference 
to the sale of goods. But, it may be plausibly argued that a tax on 
^purchase' is a specific item of taxation which has not been granted 
either to the Provinces or to Dominion (Federation) and that, unless 
this itend of taxation is assigned to the Provinces under Section 104 of the 
Government of India Act by the Governor-General, a tax on purchase 
is outside the purview of the Provincial Legislature This argument 
is unsustainable, for it assumes that sale and purchase are two 
independent transactions which they are not. They are but parts 
of one indivisible transaction, which, from the point of view of the 
purchaser, is purchase and from the point of view of the seller, is sale. 

The Legislature has beeir given the power to tax the transaction 
which sale connotes,” and this power carries with it the power to tax 
either the seller or the purchaser. Customarily the vendor rather 
than the vendee is liable for the tax although both may bo held res- 
ponsible for the proper payment of the tax It may be mentioned 

that in the draft constitution jii’esenfed to the Constituent Assembly, 
the w'ords used in the 8tatc list are taxes on the sale, turnover or 
purchase of goods ”. 

(11) Sales Tax and Excise 

Secondly, a general sales tax comprehends also a tax on the 
sale of goods produced or manufactured in India. Is such a tax 
ultra vires of the Provincial Legislature ? Does such a tax amount 
to a levy of duty of excise on goods manufactured or produced in 
India ” — a subject of taxation reserved exclusively for the Central 
or Dominion (Federal) Legislature 

So far as the Government of India Act (1935) is concerned, there 
is no distinction between a tax and a duty, for the term taxation 
includes any tax or impost whether general or local or special 
So, in considering whether an enactment like the Madras General 
Sales Tax Act is a measure that is substantially a duty or tax reserved 
for the Dominion or Federal Legislature, the pith and substance of 
the enactment must be referred to. In 1938, upholding the 
validity of the Central Provmces Motor Spirit Taxation Act, the 
Federal Court held as follows : — The general power of the Central 
for Dominion) or Federal Government to levy an excise duty 
at all stages from manufacture to consumption, is subject to the 
exceptional power given to the provmces to levy a tax at the stage of 
the sale of goods, and the Central Government has therefore no power 

35. Seligman and Johnson in 37. Sec. 311, Government of India 
“ JJucyolop edia of Social Sciences ” Act. 

Vol.lV, p. 617. Cited in re Motor 38. 1928 A.€. 328 at p. 337. See 
Spirit Act case A.I.R. 1939 F. C. 1. See m re Motor Spirit Taxation Act 
Legislative Assembly Debates, Yol. case A.I.R. 1939 F.C.I. where sub- 
XII No. 8 pp. 572 to 674. stance of the Central Provinces Act 

and the object of the Act are considered. 

36. Item 46, List I, Schedule \TI> 39. Item 46 Lisf I m Schedule VII, 

Government of India Act. Government of India Act. 
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to levy a tax on the manufactured goods at the stage of sale in the 
provinces. The Federal Court discussed and upheld also the validity 
of Provincial Government’s taxation even of the first sale by the 
manufacturer on the principle that such taxation is '' not intended to 
impose any special burden on goods manufactured in India, and that 
the object of such a tax is to recover revenue on all sales irrespective 
of the origin of the goods. In the words of the Hon’ble Judges of 
the Federal Court the amount assessed depends on the sale price 
and m pith and substance, it is a General Sales Tax and is thus 
inUa vires of the Provincial Legislature”^®. 


In 1945 the Judicial Committee of the Privy Council held ^ ^ 
affirming the decisions of the Federal Court ^ ^ the Madras 

General Sales Tax Act is in its pith and substance a tax on the sale 
of goods and is precisely within entry 48 of the Provincial 
Legislature list and not within entry 45 of the Federal Legislative 
List. It is not a duty of Excise in the cloak of a tax on sales as it 
lacks the characteristic .features of a duty of Excise such as uniformity 
of incidence and discrimination in subject matter. In its general scope 
and detailed provisions it is a tax on sales and is not ultra vireSf though 
by reason of its cumulative system of taxation, the first sale by the 
manufacturer also is taxed.^ The Government of India Act, 1935, 
confers powers on the Provincial Legislatures to tax every sale including 
even the first sale by the manufacturer or producer. Such tax on the 
first sale by the manufacturer is distinct from excise duty. The 
former is a tax on sales or proceeds of sales while the latter is a tax 
upon goods. The two taxes, one levied upon a mamifacturer in respect 
ol his goods (excise duty) and the other upon a vendor in respect of his 
first sale may in a sense overlap by. reason of accidental coincidence 
ill their method of collection. But oconomically and legally there is no 
overlapping and they are distinct, separate an<I valid imposts. ” 
Sales Tax is not of the essence of Excise duty winch is attracted by 
manufactui'e as such. So the authorities coinpetcnl. to impose Excise 
duty {Federal Legislature in respect of goods covered by item 45 of 
Federal Legislative hst or even the Provincial Legislature in respect of 
goods excepted therefrom and covered by item 40 of Provincial Legisla- 


40. SulaimanJ. holds that in extreme 
cases, however, the imposition of a tax 
on the first sale of certain specified 
goods produced or manufactured in 
India may be so closely connected with 
production or manufacture as to be- 
come an excise duty though it only 
purports to be a tax on the first sale 
of such goods. In such cases, if the 
pith and substance of the Act shows 
that it is an excise tax on the first 
sale, the tax is ultra vire.9» Por in- 
stance, if Bengal imposes a tax on tho 
first sale of only jute it would be an 
excise duty and not a sales tax. A.I.R. 

im p.c. I. 


41. G.G. in Council v. Province of 
Madras 1945(1) M.L. J. 220,=^A.l.ll. 
1945 P.O. 98. 

42. Province of Madras r, Paidanna 

1942 (2) M.L.J. 327«=A.LR. 1012 
PC. 33. 

G.G. in Council Province of 

Madras 1943 (1) 345»AJ.B. 

1943 PC. 1. 

Tho decision of the Pederal Court 
overruled the decision of the Madras 
High Court in |94l (2) M.L.J. 6^7 = 
A.I.E. 1941 Mad. 913 is Pro vines of 
Madras v Paidanna, 
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tive list] Imay impose firstly a duty of excise upon the manufacturer 
of excisable goods and secondly the Provincial Legislature may impose 
a tax upon the first sale of the same goods when sold by the manufac- 
turer (item 48 of Provincial Legislative List) 

(iii) Sales Tax and import and export duties 

Import duties (Customs) and Export duties are subjects of taxa- 
taoii within the exclusive competence of the Central or (Doniiiuon) 
Federal Legislature Under the Madras General Sales Tax Act 
sales of articles of import and export are also taxed. Applying the 
phraseology used bv the Federal Court in Motor Spini Tariff ion Ant 
case, it IS clear that the object of this Act is to lecovcr revciiue on all 
sales of goods irrespective of the origin of goSds. The tax levied 
depends on the turnover which is determined by the sale price. So 
the tax levied is not an import or export duty though articles of 
export and import are also subject to tax burden at the time of sale. It 
may be that a tax on the first sale of imported articles approaches an 
import duty But, regard being had to the comprehensive charac- 
ter of the tax, as applied to sales of all goods, the tax cannot be held to 
be an import duty. 

LEGAL PROBLEMS IN WORKING THE ACT 

See — • 

(i) Under Section 14-A. — Section li-A and General LawP 

(ii) Under Section 2 {h). — ‘‘ Place of Sale ” ; “ Hire-Purchase 
Agreement** 

(hi) Under Section 8. — Sco^e and application of the Provisions ” 

(iv) Bifficulties due to Inter-Provineial competition.—Suppose 

in Sales Tax enactments in Provinces A, B and C, the place where 
the goods are at the time of sale^, the place where the contract 
IS enteied into, and the place where the goods are 'delivered are 
respectively deemed places of sale. Sux^pose also in respect of 
a contract, while the goods are in Province A, the contract 
is entered into in Province B, and the delivery is eftected in Province 0, 
it is clear that the same goods would be taxed thrice over m respect 
of one single transaction of sale. Apart from behig illegal such triple 
taxation would prejudicially affect trade. To avoid both inter-provin- 
oial competition, and evasion of tax, it is desirable that an AH-India 
Sales Tax Act applicable to all Provinces may be devised 

4H Nee J 40 and Item 44 List I of pleaded for a uniform and co-ordinated 
kSchediile \l\, Government of Ind’a Sales Tax for India to prevent provin- 
Act. cial lopsidedness and to ensure uniform 

44. A tax on the first sale of certain economic improvement throughout 
articles mainly imported is an import the country. The Finance Minister of 
duty. Per Sulaiman J. in "A.I.R. Bombay has recently suggested the 
1939 F.C.I. need for a uniform Sales Tax through- 

1. See Section 2 (^.). explanation 2 out the Indian Dominion. In the sister 

(new)* Dominion of Pakistan, it may be men- 

2. Mr. T. T. Krishnamachari in tioned, a Central Sales Tax, law is in 
an article to the Hindu (Independence operation. 

Supplement), dated 15th August 1947 
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(A) Interpretation of the provisions. — The provisions of this 
enactment broadly fall into five divisions. 

(1) The taxation provisions (Section 3). 

(2) The licensing provisions (Sections 5, 6, 8) 

(3) The penal provisions (Sections 15 and 16). 

(4) The provisions enibodied in the rules 

(5) The provisions restricting the right of action in the divii 

Court and protecting the acts of public servant (Sections 
17 and 18). 

(6) Exceptions, Explanations and Provisos 


(1) Taxation provisions. — An enactment imposing a pecuniary 
burden^ must be construed strictly^ without straining the language 
of tbc Act tor the purpose of holding a person liable to tax*'*, for the 
principle of law js tJiat a subject is not liable to be taxed unless he comes 
wdhin the letter of the law and unless there is a definite statute strictly 
intcrpretcd'% or m other words unless the Crown brings the subject 
within the letter of the statute^. When there is an ambiguity or 
doubt, construction must be m favour of and beneficial to the subject® 
and against the Crown^. Thirdly, the principle ds also well-established 
that when a question of forfeiture of rights is involved, xjreferencc 
should be given to a construction favouralde to tlie subject 
Eourbhly, short of bringing himself within the penal jirovisions of law, 
like submitting a false return, etc., a subject can adopt all means not 
forbidden by law to escape taxation Fifthlv, tliere can be no 
equitable construction of a fiscal enactment and the w’ords in the Act 
must receive a natural and ordinary construction^®. Sixthly, unh\ss 
specifically exempted, even the Crown is bound by a fiscal enactment 


3 . A.l \i mi Nag IJ 

4. jSVp *• Maxwell’b IntPi'tiieUition of 
StatiUes” 1 ) 1 ). "21)0 ami 4b3(4Ui Edition), 

4 A.I.K.. 193!) All. 460. (JMJ ). 
A.r.R. 1936 CJal. 813. 

A.l R. 1943 Pat. 433 (C P. Act). 
A.T.R. 1946 Lali. 265 Stamp J)nty 
Penally. 

A.I.R. 1932 Mad. 474. 

5. A.i:R 1931 Bom. 333. 

A.J.R. 193.7 Bom. 423. 

6. Al.R. 1931 .Mud. 683. 

7. A.I.R. 1940 P.U. 183. 

A.I.R. 1929 Lull. 009 ; A.I.R. 1930 
Cal. 641. (P.B ). 

8. A.I.R. 1938 Mad. 498 (C.P. Act). 
A.I.R. 1940 Hag. 400. 

A.I.R. 1945 Sind 116. 

A.I.R. 1945 Bnm. 271. 

A.I.R. 1945 OiidhSo. 


A.I.R. 1910 X.ig. 246 (I. 'f. Act) 
To I oiisidci' whether Crowii low'si is 
■ft roll" h 

A l.R. 1937 Mali. (i()4. 

A.I.R. 19.30 Mnd. 626. 

A l.K. 1928 Mnd. 509. 

.V.l.R. 1933 R.uig. t«.~ 

A.I.R. 19.36 I'al. XU. 

9. A.I.R. 193.‘) IMt. 390 (i'.li.). 

10. .'^.l.R. 1937 Pat. .-..TO IF.B.), 

A.l H 1929 .Mnd. Hi) : 

11 A.I.K. 19.30 Put. 33(F.B.). 
A.I.R. 1928 AIL 81 (F.B.). 

A l.R. 1928 Mad. 543. 

A.I.R. 1929 All. 919. 

12. A.I.R. 1931 Lah. 672 : 

A.I.R. 1929 Lah. 609. 

A.I.R. 1936 Gnl. 814. 

.9cc alao’32 O.L.J. 421. 

13. A.I.R. 1927 Cal, 432 (F.B.) 

14. Per Beaumont A.T.R. 19,3.T 
Bom. 347. Case under Bom. Mumcipnl 
Act, 
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thougL. ill respect of ordinary Acts tlie Crown is not subject unless 
named expressly or by implication^®. Seventhly, in construing a 
fiscal statute neither the intention of the Legislature^® nor the principle 
involved in the Legislation is relevant. Eighthly, even technicalities 
have to be strained in favour of the subject^®. 


(2) Licensing Provisions Sections 5, 8, 17 and 18. 

(3) Penal Provisions 2o,__The provisions in Section 15 and in 
some of the rules being penal in nature, they must be construed 
in a strict and narrow sense. ^ a Firstly, courts must see that 
the thing charged as an offence is within the plain meaning of 
the words used. The court must not hold that a penalty has been 
incurred unless the clause imposing it is so clear that the case falls 
within it for, it is not the function of the court to extend the scope 
of an enactment because the Legislature has not used sufficiently 
comprehensive words or that the words used are obscure. 
Secondly, if two constructions are possible, one imposing a penalty 
and the other not imposing a penalty, the latter construction 2 ® 
which is favourable to the subject must be preferred. The benefit 
of doubt must in such cases be exercised in favour of the subject's 
and against the Legislature which has failed to explain itself.^® 
Thirdly, penal statutes should be construed so as to protect the 
liberties of the subject.®® Fourthly, a construction which would 
mitigate a penalty should be preferred to another construction which 
would aggravate it. ® ^ Fifthly, the person charged has a right to say 
that the thing charged is not within the spirit of the enactment though 
it is within the letter of the words used.® ® Sixthly, courts must avoid a 
construction which is patently oppressive and must prefer one that 
protects a person from fresh proseoutaon for the same offence.®® 
Seventhly, penal statutes are presumed to enact prospectively and not 


15. Beaumont, OJ., in A.l.R. 1934 
Bom. 379. See also A.l.R. 1947 P.C. 34. 

16. A.l.R. 1934 Pat. 175. 

17. A.LR. 1931 Oudh 366. 

18. A.T.R. 1937 Oudh. 116. 

19. Ss. 0 & 8 of the Act and General 
Bales Tax Rules. 

20. See 8ec. 13 and G.S.T.ll. 32. 

21. A.LR. 1943 Pat. 315. A.l.R. 
1927 Cal. 724, (I.T.Act. (Jasc.) 

See also A.l.R. 1925 Mad. 239 
(Case under Penal Code), 
A.LR. 1929 Lab. 163 (Case 
under Penal Code), 

A.l.R. 1031 Nag. 177. 

A.l.R. 1927 All 599 {(Jourt of 
Wards Act) 

Sec MaxwelPs lutcrprctatiou of 
Statutes ” p. 425 (4th Edition). 

22. A.I.R. 1926 Nag. 137. 

23. (1872) L.R. 4 P.O. 184. 

A.I.R. 1926 Bom. 57. 

A.I.R. 1939 Mad. 963. 


24. A.l.R. 1934 Sind 46. 

25. A.I.R. 1927 Lah. 276. 

25A. 1947 (l)M.L.J. 331. 

26. A.I.R. 1934 Smd 46. 

27. A.I.R. 1929 Lah. 641. 

A.I.R. 1930 M.W.N. 249 (F.B.) 
(Case relating to Or. P.C.) 

A.I.R. 1942 Lah. 253. 

A.I.R. 1930 All. 265 (P.B.) 

28. A.I.R. 1928 Sind 1 (F.B.) 

A.I.R. 1932 Nag. 174. 

A.I.rv. 1929 All, 210. 

29. A.1,R. 1936 Nag. 55. . 

30. A.I.B.. 1934 Lah. 264 (Construc- 

tion of Press Bmergonoy ^ 
Powers Act.) 

A.l.R. 1931 Lah. 476 (decision 
under Or. P.O.) 

31. A.I.R, 1926 Sind 273. 

32. A.I.R. 1926 Cal. 927 ; 

See also (1872) L.E. 4 P. 0. 184, 

33. AJ.E. 1935 Mad. 66(2) , 
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retrospectively-.^^ EiglitUy, courts will decline to supply even an 
obvious omission if to do so would entail conviction 

(4) Rules and Rule-making provisions.— Firstly, rules framed 
under an Act are not law unless tbe statute specifically states so. 
Rules under this Act must be construed as if they are part of this 
Act. Secondly, the rules framed under an Act should be consistent 
with the Act and must be reasonable. If the rules are in contra- 
vention of or inconsistent with or repugnant to®® or otherwise in 
excess of the provisions of the Act, the rules would be ultra vires of 
the statute.®® Rules enforceable by penalties must be construed 
like other provisions encroaching on the ordinary rights of persons ® ® 
in a strict manner. 

(5) Provisions restricting the right of action in the Civil Court 

(See Sections 17 and 18), 

Action against Crown servants . — See under Sections 17 & 18. 

Proceedings in Civil Courts . — See under sections 17 & 18. 

(6) Construction of Exceptions, Explanations and Provisos 

Exceptions. — There are clauses in the nature of exceptions tacked 
on> for instance, to Section 12. Exceptions do not affect the general 
rule and they should be strictly construed.^® (See also below 
'provisos")* 

Explanations. — ^Explanations have been inserttjd in this enactment 
in 2(A) and 2(i). Explanations inserted in a section only explain 
the section and point out the real scope of the sections. They cannot 
enlarge the scope of the section.^ ^ 

Provisos. — ^Provisos are used in Sections 2 (i), 3, 8, 9 and 11 
and Turnover Rule 5 (l)(a) to (/). The proper function of a 
proviso is to except and deal with a case which otherwise would 
fall within the general enactment. Except to the extent confined 
by the pmiso, the substantive enactment -is unqualified. Provisos 
must receive a strict construction.^® It is not legitimate to hold 
that, by mere implication, a proviso withdraws anything which the 
main provision has given.^® The effect of a proviso is to take 


34. A.I.R, 1931 Lah. 146. 

AXB. 1942 Mad. 736(1) T.R, 11 
operates prospectively, 

34.A. A.I.B. 1946 Mad. 441. 

% 

36. A.I.B. 1923 Pat. 1 (S.B.). 

Bet Sec, 19(6) of this Act declar- 
ing rules to be law. 

36 M,L.J. 736. 

36. Bet Maxwell’s Interpretation of 
statutes p. 76 (3rd Edition) 

AJ.R. 1946 Pat 69. 

36 M-liJ* 736. 


37. A.I.B. 1934 Smd 110. 

A.I.B. 1931 Lah. 476. 

A.I.B. 1934 Cal. 537. 

38. Bee Maxwell’s Interpretation of 

statutes p. 481. (4th Edition) 

39. A.LB. 1934 Cal. 637. 

Bee A.I.B. 1932 M. W.H. 873 
Bye-law held Mra viser, 

40. A.I.B. 1929 Oudh 389. 

41. A.I.R. 1939 Lah. 687. 

42. A.I.E. 1944 F.C. 71 construction 

of proviso in Municipal Act. 
A.I.B. 1927 Nag. 68. 

43. A.I.B. 1932 Mad. 46. 

A.I.R. 1933 Oudh 491. 
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Bomething out of the scope of the section as in the case of 
Section 2 (i) [agricultural produce]. But a proviso cannot extend 
the operative part of the section unless there is real ambiguity in the 
substantive section itself. 

(B) INTERPRETATION OF SOME OF THE WORDS USED IN 
THE ACT AND THE RULES 

May, — The word 'may" is used in Sections 11, 12, 14 and 16 and 
in* Turnover Rule 13 and other rules as well. The word ^may’ prirm 
facie indicates a discretionary power of an enabling character and 
it is ill this sense that the word is used in most of the sections in this 
Act. But in Section 8 the word seems to have a mandatory character. 
If an agent fulfils the requirements of Section 8, can the Provincial 
Government refuse to grant him a licence ? The answer is in the 
negative. The power to license is vested in the Provincial Government 
not for the benefit of the Government butior the benefit of th^ Public. 
The use of the word 'may" in Section 8 seems to indicate something 
of a statutory duty^® for power is vested in the Government for 
public good. 

Shall, — The word 'shall" has been used in Sections 1 (3), 2 (A), 3, 
5, 7, 9, 11, 13, 14, 17 and 18 and in G. S. T. R. 5(1), T. R. 6, 7, 8, 9, 
10 to 17. The word connotes something of a mandatory character. 

Restrictions and conditions, — These words occur in Section 2 (i) 
explanation and Sections 5 to 7. A condition is a stipulation upon 
whose fulfilment depends the application of exemption. Restrictions 
are limits imposed on the exemption to be claimed under this statute. 
Thus, on non-fulfilment of the conditions of licence, etc., prescribed or 
restrictions imposed, the benefit otherwise available under Sections 
5, 6, etc., would be unavailable. 

Subject to. — The effect of the use of the words, is that the provi- 
sions of the sections in which these words occur, apply only to the extent 
they do not conflict with the other provisions to wMch the sections are 
subject to. Thus Section 3 is subject to Sections 4, 5, 8, etc. So where 
these latter sections apply, there is no question of taxation under 
Section 3. 

(C) SOME AIDS IN THE CONSTRUCTION OF THE ACT 

(i) Preamble and Enacting part, — The preamble is the key to the 
understanding of an enactment,^® It is the preamble and enacting 

44. A.I.R. 1930 Mad. 124. ‘ may ’ held, to indicate * statu- 

44- A. A.I.R. 1926 Cal. 927. tory duty. also 'AXR 

45. [1880] 5 A.C. 214. 1931 Pat. 1. 

47 Bom. 742 P.O. ‘ May * m Sec, A.I.R. 1930 Rang. 297. “ 

51 Income Tax Act of 1918 See also Maxwell’s Interpreta- 

constructed. ' tion of Statutes p, 361, 

A.I.R. 1937 Mad. 51. 46. A.I.R, 1944 Lah. 302. 

Decision under Section 23 A.I.R, 1936 All 507, 

Court of Wards Act. Use of A,I.R, 1934 Cal. 741, 
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part that reveal the dominating object of the Legislature in enacting 
the Legislation. Two propositions are quite clear — one that 
a preamble may ajBEord useful light as to what a statute intends to 
reach, and another that if the enactment is clear and unambiguous, 
no preamble can cut or qualify the enactment (Lord Halsbury). 
In other words : (1) When the language and object of an enactment 
are not open to doubt, the preamble cannot be referred to for 
restricting or extending the enacting part of it. (2) Where however 
there is ambiguity in the enactment, the preamble may be referred 
to for clearing up, or explaining, or elucidating the text of the 
enactment or for fixing ox keeping the effect of the Act within its real 
scope. 

(ii) Full title, — ^It is legitimate to use the full title of an enactment, 
to throw light on the scope and progress of the enactment. 

(hi) Short title.— The short title is, however, chosen merely for 
convenience, its object being identification and not description. It is 
not legitimate to give any weight to the short title in throwing light 
on the scope and purpose of an enactment.^ ® 

(iv) Use of marginal notes, — ^Whexe the section itself is clear, — 
reference to the marginal note is not permissible.^® But, when the 
language of the statute is not clear can the marginal note bo 
pressed into service? See below. ^ ® 

RULE AGAINST DOUBLE TAXATION 

In considering how far this Act embodies the principle of avoiding 
double taxation, the question has to be considered from two aspects, 
i, c., (1) persons and (2) goods. 

In the former category falls the rule emjiodied in Section (5) 
proviso that the same person shall not be taxc^cl twice, both as a pur- 
chasing dealer and as a selling dealer w^hen ho purchases and sells the 
same goods. Similarly, when an agent sells goods on behalf of the 
principal, the former is exempt, if the latter is subject to this measure 
of taxation (Section 8). 

Under the latter category fall the provisions etnbodied in Section 4, 
Section 2 (i), and Section 3. An accommodating dealer is exempt from 
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tax, ior, lie merely accommodates a customer and though there may 
be nominally two transactions, substantially there is only one transac- 
tion and the goods are taxed only once [Section 2 (^)]. Again, exemp- 
tion is granted in respect of articles refunded, for the articles may be 
sold again and they may be subject to tax [Section 2 (^7]. Further 
the same transaction is not to be taxed twice over both as purchase 
and as sale [Section 3 (5) proviso]. Similarly, certain goods which are 
subject to taxation under other enactments are exempt from taxation 
under this Act (Section 4), 

ANALYTICAL STUDY OF THE TAXATION LAW 

The Sales tax law o:^ our Province which is designed to impose a 
general tax on the sale of goods falls into three convenient divisions. 

Part L — ^Liability to Tax, Exemptions and Modifications. 

Part H. — ^Inter-relation of the Authorities and Dealers and‘ 
licensees. 

Part m. — ^ippeUate and Revisional Tribunals under the Act. 

L— Liability to tax. Exemptions and Modifications 

This subject can’ be considered under the following heads : — 

A. Practice and Procedure before original authorities. 

B. Eegistration. 

C. Assessment. 

D. Licensing. 

E. Notification. 

P, Eebate. 

Practice.— Procedure and Stamp— Legal practitioners, Ee^stered 
Accountants and Agcints can appear for parties before registering, 
assessing and licensing authorities. Legal practitioners must 
file a vakalat stamped with Court fee stamp of Eupee one only. 
(Section II, Article lO-(cj), C.F. Act) while Eegistered Accountants and 
agents must file duly stamped powers of attorney chargeable with 
duty of Es. 1-8-0 (non- judicial stamp) (Schedule 1-A, Article 40, Stamp 
Act). 

Petitions for adjournment must be stamped with Court fee 
stamp to the value of annas twelve only. [Schedule II, Article 1 (6), 
C.F. Act] 

Power to conduct inquiry involves also power to adjourn in suit- 
able cases. It is implict in all tribunals conducting inqtdry.^ But 
there is no obligation that the order of adjournment should be com- 
municated to the absent party by registered post. It is in fact the 
duty of the absent party to ascertain the adjourned date. 

Particularly, when adjournment had been on a prior oo<^sion 
applied for and granted, the party applying for further time must 
do so before the adjourned date and not on the hearing date. ^ 


: 1. A.I.R. 1930 Mad. 113 (Case under 2. A.I.R 1937 P.C. 133 (Casa under 
Income-Tax Act) Income-Tax Act) 
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part that reveal the dominating object of the Legislature in enacting 
the Legislation.**®-^ Two propositions are quite clear — one that 
a preamble may afford useful light as to what a statute intends to 
reach, and another that if the enactment is clear and unambiguous, 
no preamble can out or qualify the enactment (Lord Halsbury), 
In other words : (1) When the language and object of an enactment 
are not open to doubt, the preamble cannot be referred to for 
restricting or extending the enacting part of it. (2) Where however 
there is ambiguity in the enactment, the preamble may be referred 
to for clearing up, or explaining, or elucidating the text of the 
enactment or for fixing or keeping the effect of the Act within its real 
scope. 

(ii) Full title. — ^It is legitimate to use the full title of an enactment^ 
to throw light on the scope and progress of the enactment. 

(iii) Short title. — The short title is, however, chosen merely for 
convenience, its object being identification and not description. It is 
not legitimate to give any weight to the short title in throwing light 
on the scope and purpose of an enactment.** ® 

(iv) Use of marginal notes. — Where the section itself is clear, — 
reference to the marginal note is not permissible.*® But, when the 
language of the statute is not clear can the marginal note, bo 
pressed into service? See below.® ® 

RULE AGAINST DOUBLE TAXATION 

lu considering how far this Act embodies the principle of avoiding 
double taxation, the question has to be considered from two aspects, 
i. e., (1) persons and (2) goods. 

In the former category falls the rule einbodiod in Section 3 (5) 
^proviso that the same jiersou shall not be taxerl twice, both as a pur- 
chasing dealer and as a selling dealer wLen he purchases and sells the 
same goods. Similarly, when an agent sells goods on behalf of the 
principal, the former is exempt, if the latter is subject to this measure 
of taxation (Section 8). 

Under the latter category fall the provisions embodied in Section 4, 
Section 2 (i), and Section 3. An accommodating dealer is exempt from 
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tax, for, he merely accommodates a customer and though there may 
be nominally two transactions, substantially there is only one transac- 
tion and the goods are taxed only once [Section 2 (^)]. Again, exemp- 
tion is granted in respect of articles refunded, for the articles may be 
sold again and they may be subject to tax [Section 2 (i)]. Further 
the same transaction is not to be taxed twice over both as purchase 
and as sale [Section 3 (5) proviso]. Similarly, certain goods which are 
subject to taxation under other enactments are exempt from taxation 
under this Act (Section 4). 

ANALYTICAL STUDY OF THE TAXATION LAW 

The Sales tax law o:^ our Province which is designed to impose a 
general tax on the sale of goods falls into three convenient divisions. 

Fart L — ^Liability to Tax, Exemptions and Modifications. 

Part H. — ^Inter-relation of the Authorities and Dealers and 
licensees. 

Part in. — Appellate and Eevisional Tribunals under the Act. 
L—Liability to tax, Exemptions and Modifications 

This subject can' be considered under the following heads : — 

A. Practice and Procedure before original authorities. 

B. Eegistration. 

C. Assessment. 

D. Licensing. 

E. Notification. 

P. Eebate. 

^ Practice. — ^Procedure and Stamp-Legal practitioners, Ee^tered 
Accountants and Age^nts can appear for parties before registering, 
assessing and licensing authorities. Legal practitioners must 
file a vakalat stamped with Court fee stamp of Eupee one only. 
(Section II, Article lO-(a), O.F. Act) while Eegistered Accountants and 
agents must file duly stamped powers of attorney chargeable with 
duty of Es. 1-8-0 (non-judicial stamp) (Schedule 1-A, Article 40, Stamp 
Act). 

Petitions for adjournment must be stamped with Court fee 
stamp to the value of annas twelve only. [Schedule II, Article 1 (6), 
C.F. Act] 

Power to conduct inquiry involves also power to adjourn in suit- 
able cases. It is implict in aU tribunals conducting inquiry. ^ But 
there is no obligation that the order of adjournment should be com- 
municated to the absent party by registered post. It is in fact the 
duty of the absent party to ascertain the adjourned date. 

Particularly, when adjournment had been on a prior occasion 
applied for and granted, the party applying for further time must 
do so before the adjourned date and not on the hearing date.* 

: 1. A.I.R. 1930 Mad. 113 (Case under 2. A.I.R 1937 P.C. 133 (Case under 
Income-Tax Act) Income-Tax Act) 
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Registering, Assessing and Licensing authorities can grant certi- 
fied copies of proceedings.® The application for grant of copies must 
be stamped with Court fee stamp of annas two only under Schedule II, 
Article 1, 0. F. Act. 

Relation of Registration, Assessment and Licensing 

We will now consider in a general way the relation of Registra- 
tion, Assessment, Licensing, Notification and Rebate provisions. 
We can clear the ground by referring to Section 4. Section 4 sots out 
goods which are statutorily excepted from the Act, 

Leaving aside 'Registration' provision for one moment, it can 
be said that the operation of the entire taxing and licensing machinery 
is on turnover of a dealer of Rs. 10,000 and over. But the provision 
for Registration mandatorily applies to turnover of Rs. 7,500 and over, 
and at the option of the dealer even to turnovers of less than Rs. 7,500. 
So, while Assessment, Licensing, Notification and Rebate apply only 
to turnover of Rs. 10,000 and over, the provision for Registration 
is more comprehensive and is operative on turnovers of less than 
Rs. 10,000. So all assessable dealers, and all dealers to whom licensing 
notification, or rebate provisions apply are necessarily registrable 
dealers. But all registrable dealers are not persons on whom the 
taxing and other provisions operate, for registrable dealers include 
non-assessable dealers with marginal turnover. 

The provision for general liability to tax a dealer with turnover of 
Rs. 10,0(S} and over, every time there is sale is set out in Section 3. 
Section 6 (New) sets out the goods in respect of which, if licensed^ statu- 
tory modification of the tax in varying degrees is allowed, total 
exemption, taxing at less points, reduction in rate, etc. Section 6 {New\ 
sets out the power of Government to notify exemptions and reductions 
of tax in regard to specific goods, specific places, etc. Section 7 covers 
export of finished goods, and consequent grant of rebate of one half of 
the tax. Under Section. 8 agents can he licensed and be exempted 
from. tax. Section 6-A {New) makes statutory provision for the 
application of the residuary multiplicated tax system (Section 3) 
where a licence obtainable has not been obtained or where the terms of 
a licence issued are contravened or where terms of Government's 
notification are contravened. 

We will now consider Registration. 

REGISTRATION 

See Skotions 8-A, 8-B and T. R. 5-A and Commentaries. 

Anthofities tbsA Register. — The Assistant Commercial Tax Officer 
of the area in which the principal place of business is situate is the 
registering authority [T, E. 5-A (I)]. See Notification 11. 

3. 'A.I.II. 1940 Mkd. 768. and A.I.B. 1937 Lab. 876. Cases under Tnoome-TaiP 

Act. 
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Form of Application* — See Section 8-A and commentaries— 
Forms A-6 and A-7. 

Who can apply for Registration.— /See Section 8-A and commen- 
taries. 

Form of Registration.— /See Form A-8, 

Cancellation. — See commentaries to Section 8-A. 

Effect of failure to register, collecting tax in absence of registration, 
and withholding tax collected. — See Sections 8-B and 15 (e), (/), (g) and 
commentaries. 

The next subject to be considered is Assessment which forms the 
third major head of discussion. ^ 

ASSESSMENT 

[See Sections 3 axd 9 Commentaries.] 

The multi-pointed tax system or taxation at all sales in the chain 
of sales which is the normal rule is set out in Section 3. The one- 
pointed tax system is only an exception. In respect of goods 
subject to single-pointed tax, the rest of the points in the chain of 
sales are exemption points. In other words, the goods are subject 
to one-pointed taxation system and residual exemption. Combined 
with the multi-pointed tax at the rate of 3 pies in the rupee, 
the present amended Section 3 provides also for the levy of an 
additional one-pointed luxury tax on specified goods at a particular 
stage in the chain of sales. In the subsequent points in the chain 
of sales, the luxury^ goods are exempt so far as the additional tax is 
concerned. But they are subject to the normal multi-pointed tax at 
the normal rate at all points in the chain of sales, like other goods. 

In the case of certain goods, the exemption from tax is available 
at a few points in the chain of sales. In other words the goods are 
subject to single-pointed or douhle-pointed exemption. At other points 
or residual points in the chain of sales, the goods are subject to tax at 
the normal rate in the multi-pointed system. 

The taxation system under this Act involves a consideration of 
four broad elements, m., 

(i) authorities that Act under this Act (Section 2-a (i), and 

Notification II) 

(ii) the persons on whom the tax machinery operates [Section 

2 (6), Section 14-A, etc.] 

(iii) the basic requisites for the operation of the'tax [2 (i), 2 (A)i 

and 2 (c), turnover of sale of'goods] 

(iv) Procedure for determining taxable turnover* 
us examine the elements one by one. 
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(i) Assessing authorities 

[See Notification II and T^E. 6) 


L 


Dealer 


Assessing Authority, 


Where a dealer’s principal place 
of business (T.E. 6) is within 
a revenue taluk. 


^If turnover is Bs, 20,000 and 
less, the A. C. T. 0. of the area. 

If turnover is over Rs. 20,000, 
the Dy. C. T. 0. of the area. 


2. Dealer carrying on business in 
more than one taluk within 
the same District. 


Dy. C. T. 0. having jurisdiction 
over area in which head office 
is situated. 


3. Dealer carrying on business in 

more than one District with 
headquarters within Province. 

4. Dealer carrying on business in 

some Districts with head- 
quarters outside Province. 


Dy. C.T.O. having jurisdiction 
over place, where headquarters 
is situate. 

Dy. C.T.O. authorized by the 
Board of Eevenue. 


Under 6.S.T.R. 17 (5), if after assessment is made by the A.C.T.O., 
turnover is added to make up for escaped assessment and the total 
is more than Rs. 20,000 the Dy. C.T.O. is the assessing authority. 

Appointment of A.C.T.Os and Dy. C.T.Os.— O.S.T.R. 3 (6) 
and (<?). 

(ii) Persons on v^hom the tax machinery opemtes 
The following table sets out the. classes of dealers under the Act :-r* 

Dealer 


Strictly so Agent of non- Contractor Representative or 
called residents Section 2 {h) constructive 

. Section 2 (6) Section 14-A {i) and {ii) dealers 

T.E, 4 (3) [G.S.T.R. 19, 21, 

22 and 23] 

The tax is levied on all persons who carry on the business of 
buying or selling goods and the term 'person^ has to be interpreted 
in a wide sense. Thus, individuals, joint families, co-operative socie- 
ties, firms and companies doing the business of buying or selling goods 
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and contractors ar,e witliin the purview of this measure. Similarly, 
agents doing business within the province are liable, though principals 
are resident outside the province. 

Agents of non-resident principals.— Section 14-A. 

Representative Dealers.— See G.S.T.R. 19, 21, 22, 23. 

(hi) Basic requisites for Operation of the Tax system 

[See Sec. 2 (c), (h), (0] 

In the absence of sale, or of such sale relating to goods, ox of such 
sale of goods being within the province, no turnover exists for purpose 
of taxation. 

Since the Act taxes only ^sales% agreement to sell, mortgage, 
hypothecation, charge and pledge are outside the scope of the Act. 
But the Act specifically brings within its purview transfer on the 
hire-purchase system or sale on the instalment system. But a Works 
Contract is within the Act. 

This Act applies only to sales within the Madras Province and when 
sales are effected outside the province, this Act does not apply. 

(iv) Procedure for determining taxable Turnover and Assessment , 

(See also Section 9 Commentaries) 

Under the Amended Act, not only are taxes payable by dealers 
at differential rates as provided in Section 3 or 5 or as notified under 
Section 6, but the actual taxes paid must not be less than the taxes 
collected by dealers from their customers (Section 8-B). So the taxes 
payable are assessed as also the excess of amount withheld by the dealer 
from the Government in the shape of tax or taxes collected (Section 
8-B). 

Assessment of amount withheld 

This is a simple matter. The total amounts collected by dealers 
from customers on scrutiny of accounts can be found out. After 
deducting from this sum the total amount of tax or taxes paid by the 
dealers to Government, the amount withheld can be easily calculated. 

Assessment of Tax or Taxes 

(A) Reaching tax point. — ^Assessment of tax depends' on the tax- 
able turnover, and the rate of tax. The taxable turnover and rates 
of tax vary with reference to the nature of the goods. Taxable turn- 
over has to be determined with reference to the tax system applicable 
to particular goods, the exemption point appHoable to the goods and 
the extent to which the exemption is unavailable under certain circum- 
stances. 

For instance, suppose A, B, 0, and D are dealers, li furniture is 
sold by A to B, and then by B to 0, and then by C to D, the same 
furniture is subject to muUi-;pointed tax system- In other words A, B, 0* 
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and D are taxable. Every one of them is a dealer whose taxable turn** 
over is the sale price so far as Ms sale is concerned. ^ With reference 
to the goods in the chain of sales, all sales are tax points, and no sale 
is an exemption point. If, in the above illustration A sells a car to B, 
and if the first dealer A is liable to pay the additional luxury tax payable, 
then B, C, and D, the other dealers, are not taxable dealers so far as 
this luxury tax is concerned though they may sell the same car one 
after another. The turnover of taxable sale of B, C, and I) so far as this 
additional tax is concerned is nil. Viewing the matter objectively 
the sales of car by B, C and D are exemption points in the chain of 
sales, the single tax point being the first sale by A. Similarly instead 
of dealing in car, suppose A is licensed and deals in bullion and specie 
or hides and skins or mill yarn. He sells to B who sells to 0 who in 
turn sells to D. In this illustration since the goods are subject to one- 
pointed tax, that dealer who is mentioned in the Turnover Rules as 
taxable is taxed, and the other dealers are exempt from tax. Generally 
the rules provide for the first dealer with taxable turnover being taxed. 
Viewing the matter from the angle of the goods, the sale by the taxable 
dealer (as provided in the rules) is the tax point and sales by the other 
dealers are exemption points. If in the above illustration a dealer is 
not licensed, the exemption is unavailable, and he becomes taxable. 
Similarly a low rate of tax may be charged in respect of certain goo^s 
if a dealer is licensed. If he is unlicensed the benefit of this reduced 
rate may be unavailable. So in assessing the tax or taxes with reference 
to the various goods the turnover must be determined with reference to 
tax points and exemption points. If as in some cases goods are subject 
to"'i fferential rates of tax the assessment can be calmdated with 
reference to the two elements of turnover and rates of tax. 

The position can be summed up thus : 

{a) In the case of goods taxed in the multi-pointed system all 
sales in the chain of sales are tax points and the turnover of every 
dealer seller or buyer is taxable (according to the scheme applicable) 
at the normal rate of 3 pies in the rupee. [Section Z ll) and T.R. 4 
and 6]. 

(b) In the case of specified luxury goods in respect of which 
an additional tax is levied, the fi/rst dealer with taxable turnover is 
taxable. All subsequent sales are not taxable. The first taxable 
dealer’s sale is the tax point and subsequent sales are exemption points 
so far as this additional tax is concerned. The first dealer with 
taxable turnover alone is liable to pay the additional tax at the 
different rates specified [Sections 3 (2) and T. R. 4 (B) New,] 

(c) In the case of goods falling under Section 5 or covered by 
notification under Section 6, subject to the one-pointed tax system, 
the rest of the points are exemption points in the chain of sales. 
Similarly there may be one or more exemption points in the chain of 
«»les or purchases, the rest of the points being taxa^tion points. Again 
there are also differential rates of tax. Tax is payable hf the dealer 
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dealing in the goods at the taxable point of sale or non-exemption 
point as the case may be at, the rate or rates specified in Section 5 or 
notified under Section 6 [T, E. 4 -A]. As instances, take the case of non- 
handspun cotton yarn, bullion and specie, hides and skins, etc. All 
other points of sale in the chain of sales in respect of these goods are 
exemption points. So a dealer dealing in these goods in the sub- 
sequent or non -tax point of sales is not taxable. 

{d) In cases falling under division (c) above, the exemption 
point may be the tax point, and the rate of the tax may be the normal 
rate of 3 pies in the rupee, and not the concessional rate allowed, and 
the goods may be thus assimilated to the multi-pointed tax system 
if licence is required to be taken by the statute (Section 6) or noti- 
fication (under Section 6) and if such licence is not taken or if 
the conditions of licence or restrictions are contravened (Section 
6-A and T. E. 4 and 5). The following tables illustrate the working 
of the tax system. 
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(B) Yoar of turnover. — ^After reacting the tax point, the year 
in respect of which the turnover has to be calculated should be 
considered. 

The tax is leviable for a year on the net turnover for that very 
year. This is in actual practice difficult except in the case of monthly 
submission of returns for the previous month. So Section 3 (6) 
and rules ^framed under Section 3 provide for the framing of rules for 
determining turnover on a provisional basis on the previous year’s 
turnover and levy and collection of tax or taxes on that basis and 
final checking up after the close of the year and consequential refund 
or collection of excess. 

(C) Determination of gross turnover.—After reaching the tax 
points, the scheme of taxation (seller’s or buyer’s) must be applied 
with reference to the goods. Generally all goods are taxable in the 
seller’s scheme and the total sale price is the gross turnover [T. R. 4 (1)] 
while in the case of certain goods like groundnut, cashew, etc., 
taxable in the buyer’s scheme, the purchase price is the gross 
turnover [T. R. 4 (2)]. In the case of a works contract, deduction 
must be made for cost of labour, etc., as provided by notification 
issued under T. R. 4 (3) in order to arrive at the gross turnover. 

(D) Determination of net turnover.-— The net turnover must 
then be determined. To reach the net turnover certain deductions 
permitted by the Act (Sections 4 and 5) and the rules framed under 
Section 3 have to be made representing the value of discount [ T. R. 5 

(1) (a)], refund [T- R. 5 (1), (6)], accommodation sales [T. R. 5 (1) 
(c)], excepted and exempt articles [T R. 5 (1) (d) (e)], exempt trans- 
actions [T. R. 5 (1) (/)], ireight charges [T. R. 5 (1) {g)] and 
duty paid to Central Government [T, R. 5 (1) (^)]. See also T. R. 5 (1) 
(j) and (fc). 

(E) Submission of returns. — ^As turnover is normally the basis for 
the levy of tax and as normally the dealer’s accounts would show the 
total turnover, provision is made for submission of returns of turn- 
over by dealers with reference to their accounts, and for checking them^ 
by the department. Provision is also made for assessing in the 
absence of return or where return is unreliable [See below]. 
In view of the amendments to the Act in 1947 provision is made in 
rules for returns showing the total taxes collected by dealers. 

We now proceed to set out some general rules applicable to all 
returns. 

(1) Return has to be submitted only where the actual turnover 
\iith reference to previous year or the anticipated net turnover is 
Rs. 10,000 or over [See 9, T. R. 6, 11, 13, 15]. 

(2) Return has to be submitted only to the assessing of the 
area in which the principal place of business is situated. [T. R. 6 
(1), (2), (3), 11 (1).] 

(3) Where a- firm has branches the aggregate return has to be 
submitted by the head office (including the turnover of branches) 
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to tlie assessing authority (Deputy Commercial Tax Officer) of the 
area in which the head office is situate. Each branch office must 
also submit a return [See T. R. 5 (2) See also Section 2 a-1 and 
Notification II]. 

(4) Except in the case of hides and skins all returns must 
show both gross and net turnover [T. R. 6 (p, (2), (3), 11 (1), 13 (2)], 
(total turnover and turnover after deductions). 

(5) [New] The return (final or monthly) must disclose 
also the tax or taxes collected by the dealer from his customers 
[T. R. 11; 13(1), (2).] 

(6) Where goods are exchanged the value and quantity of 
goods must be specified in the return [Section 2 (&) T. R. 17]. 

Secondly, some special rules relating to submission of returns 
may be considered. There are two systems of assessment annual 
and monthly, and there are special provisions relating to submission 
of return in the two systems. 

Two Systems of Submission of Return and Assessment 

There are broadly two modes of assessments one annual which 
is general and the other monthly. The former applies to all dealers 
generally. The latter applies to dealers in hides and skins, and to 
other dealers having a turnover of Rs. 20,000, if they choose to adopt it. 

(a) Annual and Monthly Systems 

The Turnover and Assessment rules (6 to 14) fall into six oouvenicut 
divisions. The first stage is the initial submission of returns in Forms 
A or A 'I (Rule 6 ) [ibVe Table]. The second stage is reached in the 
rules relating to 'provisioml assessment of taxes (Rules 7 to 0)* Issue 
of demand notice in Form A2 and payment of tax or taxes provisionally 
assessed constitute the third stage (Rule 10). Rule 11 provides 
. firstly for final submission of returns in Form A including in such 
return the tax or taxes collected from customers, and secondly for 
final assessment of tax or taxes payable (under Section 3 or 5 or by 
notification under Section 6) and the amount withheld (Section 8-B) 
the latter amount being a portion of the tax or taxes collected by 
dealers from customers. Incidentally the final return submitted is 
the basis of the provisional assessment for the subsequent year. Rule 
12 and Rule 5-A (9) provide on final check up for the issue of notice 
for (i) payment of oMitioml tax or taxes as finally assessed (Form 
'B), (ii) the refund of excess of taxor taxes provisionally collected 
(Form C) and (iii) payment of amount withheld (Form B-2). 

Turnover Rule 13 provides for an alternative system of monthly 
submission of returns by dealers for the preceding month mentioning 
also the tax or taxes collected from customers [Form A-3] and 
simultaneous payment, 
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(b) Some General Rules relating to assessment of taxes 

Some provisions relating to assessment as applied to (a) Annual 
system, (b) Monthly system generally, and (<?) Hides and sidns are as 
hereunder : — 

When return is submitted (whether provisional or final or monthly) 
which is correct and complete the assessing authority shall assess 
on the basis of the return. But the assessing authority has to satisfy 
himself that the return is correct and complete. [See Section 9 (2).] 
To satisfy himself, the assessing authority iimy (1) call for accounts 
and scrutinise them, and (ii) may make such enquiry as he considers 
necessary and then assess the tax or^taxes and in the case of final 
assessment assess also the amounts withheld [T. R. 7, 11 (2), 13 (3), 
15 (3)]. 

If the return is incorrect or incomplete, the assessing authority 
shall issue notice to the dealer to prove the correctness and 
completeness of the return by production of accounts [Section 9 
and T. R. 9, 11 (3), 13 (4), 15 (4)]. The assessing authority 
may scrutinise the accounts and make such inquiry as he considers 
necessary and then assess to the best of his judgment [Turnover Rules 
8, 11 (3), 13 (4), 15 (4)]. If turnover is determined at a figure different 
from what is shown in the return, reasons have to be recorded 
[T. R. 14]. 

If no return is submitted, the assessing authority shall make 
inquiries and determine the turnover, and assess the tax or taxes to 
the best of his judgment [T. R. 8, 11 (3), 13 (3), 15 (4)]. 

In the case of hides and skins and in the monthly submission of 
return and payment system, the assessing authority can assess to 
the best of his judgment, not only where no return is submitted or 
where return submitted is incorrect or incomplete, but also where the 
return is not accompanied by payment of monthly tax or taxes 
collected from customers [T. R. 13 (4) and T. R. 15 (4)]. It may 
be mentioned that, instead of the cumbrous procedure of provisional 
and final assessment, Rule 15 applies the monthly system to dealers 
in hides and skins. 

Before we close discussion of the subject of assessment, a few 
words about the relation of Government and Dealers is necessary. 

(c) Dealers and Government 

In the chain of sales and collection of taxes, the relation of the 
various dealers and Government can be indicated as follows 

Suppose A, B and C are dealers selling one after another certain 
furniture (taxable ou the seller’s scheme). If A sells to B the furniture 
for Rs. 100, he is entitled to collect tax at 3 pies in the rupee from the 
buyer B and the sale price and sales turnover of the furniture so 
far as A is concerned is Rs. 101-9-0. Suppose B sella the same 

3 
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furniture to 0 for Rs. 120, lie can collect from liis buyer 0 sales 
tax of Rs. H4-0. So the sale price and sales turnover of B bo 
far as the furniture is concerned is Rs. 121-14-0 while his purchase 
turnover is only Es, 101-9-0. The Government is entitled to collect 
from A Es. 1-9-0 and from B Rs. 1-14-0. If the aforesaid dealers 
deal in goods which are taxed on the buyer's scheme, the buyers 
B and C must pay tax each on his turnover of purchase. The same 
principle applies to collection of luxury tax. The seller is entitled to 
collect luxury tax from his purchaser, but the former must pay the tax 
so collected to Government. 

We have considered Assessment. Let us close the discussion 
of this branch of subject with two tables. 
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fAfiLE— AN^NUAL SYSTfEii: 






[ Options AL Mostthly System ] 



(3) Kew business with anticipated* A-4 and Last day of month foUo^ving thatl *Do. , Bo. 

turnoY^ of Rs. 10,000 and otop A-5. in which busmesa commenced 

[ T.B . 15 ]« and thereafter last day of every 

month for preceding month. 
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The fourth branch of subject for discussion relates to Licences. 

UCENSING. 

(Sections 6 and 8) 

[N.B . — ^All relevant rules are noticed] 

Scope of licensing provisions. — The object of the provisions is to 
allow some concession to persons and transactions, othenvise taxable, 
(Sections 5 and 8). Where total turnover (anticipated) is less than 
Rs. * 10,000 the taxation provisions do- not apply, and the licensing 
provisions also do not apply. (See use of words tax, taxation in 
Sections 5 and 8 and 'avail of exemption* in G.S.T.R. 5 (i) and 'benefit* 
in G.S.T.R. 7). ^ 

• Absence of licence. — ^Effect, see-Sections 5, 6-A and G.S.T.R. 7, 

Where licence is required but is no't taken, the benefit of Section 5 
or Section 8 is not available. 

Licensing Authorities. — ^Wbere the dealer deals in goods in respect 
of which tax or taxes are payable under Sections 3, 5 or* as modified 
under notification (Section 6), the assessing authority of the area in 
which the principal place of business of the licensee is situated is the 
licensing authority (see above 'Assess^nent* as to who are assessing 
authorities). In other words where tax is payable to any extent, the 
A.C.T.O. is the licensing authority if the turnover is Rs. 20,000 and less 
and the Dy. C. T. 0. is the licensing authority where the turnover 
exceeds Rs. 20,000 [G.S.T^R. 5 2 (a)]. 

Where no tax at all is payable, as, for instance, where a dealer deals 
exclusively in goods totally exempt from tax (like cotton handspun 
yarn, and handloom cloth woven with handspun yarn) the A.C.T.O. 
is the licensing authority whatever be the turnover [G.8.T.R. 5 2 (&)]. 

If however a dealer deals in exempt goods and unexempt or 
partially taxed goods, the A.C.T.O. or Dy. C.T.O. are licensing authori- 
ties according as the turnover is below or above Rs. 20,000 [G.S.T.R. 
5 (2) (a)l 

Application^ form and duration. — ^Application must be in Form I 
[G.S.T.R. 5 (1) and G.S.T.R. 6 (2)] and must be made before 30th April 
[G.S.T.R. 6 (2)], though if application is made later, licence is issuable 
from the date of receipt of application unless penalty licence is issued 
(see below) with retrospective effect {G.S.T.R. 6 (3). All licences 
are annual and expire on 31st March following [6.S-T.R. 6 (1) (3)] the 
grant of licence. A licence issued shall cover business also in the 
shandies within the taluk, if such shandies are entered in the licence. 
[G.S.T.R. 6 (1-A)]. But, in all other cases, licences must be applied 
for in respect of each of the places of business including branches 
[G.S.T.R. 5 and 6 (1)]. 

‘ Stamp. — ^Applicdtions for grant of or for renewal of licences, 
applications by transferees and applications for duplicate licences need 
not be stamped (see l^otification vi) 
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Who should apply.— (iSee Section 5) 

Generally a dealer in the following goods specified in 6.S.T.E. 5 (1) 
must apply (a) Cotton or non-handspun cotton yarn or handspun 
yarn, (6) cloth woven on handlooms with handspun yarn, (o) cloth 
woven wholly or partly with mill yarn, (d) bulhon or specie, (e) hides 
and skins. Certain other goods like newspapers etc., are specified in 
Section 5, but no licence is needed. Agents of resident principals 
have to take out licence 

Where there is more than one place of business instructions have 
been issued by Government permitting the head oflSce to apply for 
licence. (Press communique) 

Licences are of two kinds : — JFree Licences and Fee Licences, 

Free licences. — ^For grant or renewal of licence for dealing exclu- 
sively in handloom cloth wholly woven with handspun yarn no fee 
is payable [GkS.T.B. 6 (4) (h)]. 

Fee Licences. — ^Fee payable {see Table below). Fee payable has 
been enhanced from 1st April 1948. Up to Slst March 1948, free 
licence was grantable in respect of handloom cloth woven partly or 
wholly with mill yarn. But the concession is unavailable from lat 
April 1948. 

Provisional determination of fee.^ — information furnished in the 
application is, to the satisfaction of the licensing authority, correct and 
complete, and if correct fee is paid as per scale fixed {see table for fees) 
licence is granted. If (1) the information is not correct or complete, 
or (2) if the correct fee is not paid, notice will issue to the licensee to 
prove the correctness and completeness of information. The licensing 
authority will then provisionally determine the fee to the best of judg- 
ment [(G.S.T.R. 6 (5)]. 

Final assessment of licence lee. — If returns are submitted, the 
licensing authority may scrutinise them as also accounts, etc., and make 
inquiries. If he is satisfied about its correctness and completeness, 
licence fee will be assessed on the basis of return. 

If (1) returns are not submitted ox (2) if returns appear incomplete 
or incorrect, the licensing authority must give an opportunity to the 
licensee to prove the correctness and completeness of the return and 
then assess the licence fee [(G,S.T.E. 6 (11)]. 

Refund or Collection of exc^s fee. — ^After the filial assessment, if 
.excess licence fee had been collected on provisional basis, the excess will 
be refunded. If additional fee is payablethe deficit will be collected 
after the issue of demand notice [(G.S.T.E. 6 (11)]. 

If turnover is found to he less than Es. 10,000 there is no provision 
for refund of the minimum fee already collected. 

Penalty licence. — ^In deserving cases the District Oommercial Tax 
Officer may direct the licensing authority to grant licence with retros- 
peotive eifect on paying penalty [G.S.T.E. 6 (3)]. But such licence can 
be granted only for the current year and not for the previous year. 
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Penalty licence fee.— Table below : 

General conditions. — ^Licence is personal [G.S.T.E. 6 (6)]. If 
lost a duplicate licence is obtainable [G.S.T.E. 6 (8)] on payment of 
a fee of Eupee one. Transferee of business can obtain a free licence 
for the unexpired year [G.S.T.E. 6 (7)]. Licence covers not only 
the fixed place of business but shandies in the neighbourhood 
[G.S.T.E.6 (1-A)1. 

Non-payment of licence fee, Effect.— To claim the benefit of 
Section 5 and 8, fall fee determined must be paid. Otherwise the 
benefit is unavailable and the licensee will be taxed if otherwise tax- 
able. (See Sections 8 and 6-A). Under the Amended Act, non-payment 
of licence fee is an offence [Sec. 15 (a)J, 

Returns by licensees. — ^Returns have to be submitted' to the licen- 
sing authority concerned of the place in which principal place of business 
of the licensee is situate. 

Where there is more than one place of business, returns may be 
submitted by the head office in respect of branches or subordinate 
offices also 

Form of return.— Table below : 

Separate Accounts. — See G.S.T.E. 11 and 12 and Section 5, 6, 8 
Commentaries and Forms X and XI. 

Absence of separate accounts.— i8ee Section 6-A Commentaries. 

Licences before 31-12-1947. — ^Licences issued before 1-1-1948 
continue to be operative subject to Notifications if any, under Sec- 
tion 6 [G.S,T.E. 6 (12)]. 

Cancellation and suspension. — There is no provision for suspen- 
sion of licence, but for breach of conditions of licence, cancellation of 
licence is permissible [G.S.T.E. 8] : . * 

Escaped licence fee and Rectification.— G.S.T.B. 17, and G.S. 
T.E. 18. 

The following table about the application of the licensing provisions 
in force on 1st April 1948 will be found to be useful : — 
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NOTIFICATION— Section 6) 

REBATE — (See Section 7) 

Hitherto we have discussed the operation of the Registration, 
Taxation and Licensing provisions. We will now discuss the relation 
of the authorities on the one hand and the Dealers and Licensees 
on the other. 

IL INTER-RELATION OF AUTHORITIES AND 
DEALERS AND LICENSEES 

Dealers and Licensees 

This part can be considered under two heads. 

(i) Powers and duties of registering, assessing, licensing, and 

other (original) authorities. (For Powers and Duties 
of Appellate and Revisional authorities,” see next 
heading under Aj^llate and Revisional TrihumU 
under the Act/*) 

(ii) Duties of Dealers and Licensees and concessions available. 

(1) POWERS AND DUTIES OF AUTHORITIES 

(A) Registering Authority,— [iTezc], (See Sections 8-A and 8-B and 
Commentaries). (The Assistant Commercial tax ofiBicer is the Registexing 
Authority). 

The Authority 

(1) must receive application for registration from dealers 
(compulsorily or optionally registrable) and register. [T.R. 6-A (5) 
and Section 8-A, Form A-6, A-7, A-8.] 

(2) must prosecute dealers compulsorily registrable but failing 
to apply for registration (with turnover of Bs. 7,500 and over). 
rSec. 15 (e)]. 

(3) must prosecute dealer if he (registered dealer) collects 
taxes in contravention of Section 8-B (1) and T.R. 5-A 7 (i). 
[Sec. 15 (/)]. 

(4) must issue notice in Form B-2 to dealer from Government, 
if he (registered dealer) has collected more from customers and paid 
less to Government, [T.R. 6-A (9)]. 

(5) must prosecute dealer if he (such registered dealer) men* 
tioned above (4) fails to pay the amount withheld within the specified 
time [Section 15 (^)]. 

(6) may collect the amount withheld as arrear of land revenue 
[Section 8-B (2)]. 

(7) may call for accounts from registered dealers to satisfy 
himself that taxes collected from cuatomew heve been paid. 
[TB. 
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(8) must exercise power in (7) aBovei before the end of the 
year subsequent to collection of taxes from customers by dealers 
[T.R. 5-A (8) proviso]. 

(9) must apply all the above provisions to agents of non-resi- 
dent principals [Sec. 14- A]. 

(B) Assessing Authorities.— A.C.T.O. and Dy. C.T.O. are the 
authorities. 

They— 

(1) must fix the money value of consideration in exchange 
transaction [T.R. 17]. 

(2) must fix the value of turnover in sale of goods implicit in 
works contract, in terms of Board’s notifidation [T.R, 4 (3) New\ 

(3) must scrutinise returns submitted as also accounts. 

(4) must assess the excess amount collected by dealers and 
withheld from Grovernment and issue notice in Form B-2. [T.R. 
5-A (9) and Section 8-B)]. 

(5) may collect such withheld amount as arrear of land revenue 
[Section 8-B (2) New\. 

(6) must prosecute dealer for non-payment of witliheld 
amount within time specified in Form B-2 [Section 15 (^)]. 

(7) must assess tax or taxes payable under Sections 3, 6 or 
notification under Section 6 on the basis of return if such return is 
correct and complete (provisional and final). [T. R. 7, 11, 13, 15 
and Section 9]. 

(8) must, if return is incorrect or incomplete, give an opportu- 
nity to dealer to prove the return to be correct and complete [T.R. 
9, 11, 13 and 15 and Section 9]. 

(9) must consider the evidence adduced to prove the correctness 
and completeness of the return [T.R. 9, 11, 13 and 15 and Section 9]. 

(10) may summon documents or require appearance of atiy 
person if necessary [G.S.T.R. 26]. 

(11) may utilise all the powers if necessary to enforce attendance 
of person or production of document summoned [G.S.T.R. 25]. 

(12) may examine on oath or affirmation any person [G.S.T.R. 

(13) may require dealers to produce accounts and documents 
[Section 14 and Notification II]. 

J (14) may require dealers to furnish information about business 
[Section 14 and Notification II]. 

(15) may enter shop, godownsif offices, etc, and inspect xegisters, 
accounts, goods, etc. [Section 14 and Notification II}. 

(16) may mate inquiries [T.B. 7, II, 13 and 15]. 

(17) must in suitable cases assess to best* of judgment prov> 
signally and finally dealers governed by annual system, and assess 
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inontkly dealers governed by tbe montbly system, to tax or taxes 
payable under sections 3, 5 or notification under section 6. [T.R. 7, 
8, 11 (3), 13 (3), 15 (4)]. 

•• (18) must in collecting provisional tax round off amount by 

omitting annas and pies [T,R. 12-A New\. 

(19) must allow in suitable cases the benefit of exemptions, 
deductions and lower rate of tax. [T.R. 4>A, 4-B, T.R. 5 (1), 
Sections 5, 6, 8]. 

(20) must register dealers in ground-nuts if registration is sought 
and allow deduction. [Gr.S.T.R. 18]. 

(21) must, if dealer is disentitled to benefit of exemptions or 
modifications, deny benefit of exemptions and modifications and 
assess dealer in residuary tax scheme [T.R. 5, Gr.S.T.R. 7, Section 6-A]. 

(22) must record reasons, where the amount of turnover deter- 
mined is different from the one submitted by dealer [T.R. 14]. 

(23) must furnish assesseo with a copy of order recording reasons 

in case (22) above [T.R, 14]. ^ 

(24) must on final assessment collect excess of tax or taxes pay- 
abloior refund excess collected or adjust [T.R. 12, 13 (5), 15 (5)]. 

(25) must collect also the amounts withheld after issuing 
notice in Form B-2 [Section 8-B, G.S.T.R. 5-A (9)]. [New] 

(26) must collect tax or taxes from partners, legal representa- 
tives, managers, etc. [G.S.T.R. 19 — ^23]. 

(27) must give effect to appellate or revisioiial order and on the 
basis of such order collect excess payable or refund excess collected 
[G.S.T.R. 15]. 

(28) must exercise powers of jassessing authority on transfer of 
papers [G.S.T.R. 16 and 17 (5)]. 

(29) must in case of escaped assessment issue notice and assess 
[G.S.T.R. 17]. 

(30) must rectify mistake in assessment after serving notice 

[aS.T.R. 18].^ 

(31) must allow rebate and refund half of the tax if refund is 
allowable [Section 7 and G.S.T.R. 9 and 10]. 

(32) , must prosecute offenders committing breach of Act and 
rules [G.S.T.R. ‘32 and Section 15]. 

(33) may compound offences, if compounding is desired by 
dealer [Section 16 and G.S.T.R. 29]. 

(34) must keep matters confidential [G.S.T.R. 30]. 

(35) must treat agents of non-residents as dealers and apply 
relevant provisions [Sec. 14-A New]^ 
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(c) Licensing Authorities. — ^A.C,T.O. and Dy\ OfT.O. are licensing 
authorities. 


They 

(1) must receive applications for licence ■with necessary foe 
[G.S.T.R. 5 and 6]. 

(2) must issue licence to applicant — 

(a) straightway if satisfied that information is correct 
and complete [G.8.T.R. 6 (5)] 

• or 


(6) if not so satisfied follow the procedure set out below — 

(i) issue notice to applicant to prove the correct- 
ness and completeness of information [G.S.T.R, 6 (5)]. 

(ii) make inquiries. 

(iii) give opportunity to applicant to prove correct- 
ness of information. 


and 


(iv) provisionally assess licence fee to best of judg- 
ment on receiving fee [G.S.T.R. 6 (5)]. 

(3) must finally assess licence fee by proceeding as hereunder : — 

{a) scrutinise returns by licensees, 

(6) scrutinise accounts, 

(c) make enquiries [G.S.T.R. 6 

(d) give opportunity to licensee to prove correctness and 
completeness of return and 

(e) consider evidence adduced and thou assess the licence 
fee finally [G.S.T.R. 6 (11)]. 

(i) must collect balance of licence fee payable or refund excess 
of licence fee collected on final check up [G.S.T.R. 6 (11)]. 

(5) must allow exemptions modifications and benefit of Section 
5, 8, etc, if conditions arc complied and if licence fee has been paid 
and if such benefit is not allowable, assess the licensee to tax or taxes 
under residuary tax scheme [T.R. 5> G.S.T.R. 0 (11) (d), 7. Sections 

(6) may grant penalty licence in suitable cases [G.S.T.R. 6 (3)]. 

(7) may issue duplicate licence if licence is lost and issue free 
licence to transferee in case of transfer [G.S.TJt. 6 (7) and (8)]. 

(8) must exercise also powers mentioned in list B as items 10 

to 15, and 29, 30 and 31 (so far as they can be applied to licences as 
well) and items and 32 to 3i under heading ** AutJtoritiea 

(d) Other Officers—Power of inspection under Section 14 is exer- 
cisable also by 

(i) Revenue officers not lower than Revenue Inspectors. 

(ii) Excise and Police officers not lower than Sub-Inspector 
(Notification II). 





xivii 

Ila^dug considered the duties and powers of authorities wc pass 
on to consider the duties of dealers and licensees. 

DUTIES OF DEALERS AND LICENSEES AND CONCESSIONS 

AVAILABLE. 

(A) Relating to Registration.— [New] 

Effect of 

Dealers including licensees must Failure 

(1) within 30 days of reaching the limit Offences under 
of Rs. 7,500 apply for registration [Section 8-A (1) Section 15 (c). 
and T.R. 5-A (1)]. 

(2) for the year 1947-4:8 register before .... 

1st February 1948 [T.R. 5- A (1)]. 

(3) not collect taxes if unregistered [Sec. Offence under 

8*B{1)]. Section 15 (/). 

(4) not collect taxes from customers at Offence under 

higher rates than tax rates [T.R. 5-A (1)]. Section 15 (/ ). 

(5) pay the taxes collected from customers .... 

[T.R. 5-A (7) (ii)]. 

(6) submit accounts if called [T.R. 5-A (8)]. . . 

(7) pay amount withheld within time sped- Offence under 
filed in notice Form B-2 [T.R. 5-A (9)] and Section Section 15 {g)* 
8-B (2). 

(8) continue to pay registration fee till can- Offence under 

celiation [T.R. 5-A (6)]. ^ Section 15 (6) 

and (d). 

(B) Dealem and Licensees [General] 

Effect of 

They— Fallurd 

(1) must produce accounts when called 
(Section 14 and G.S.T.R. 25 to 27). 

(2) must furnish information (Section 14) , .... 

(3) must be prepared to be examined on .... 

oath by authorities (G.S.T.R. 24). 

(4) must allow entry of oifice into godowns, Prevention or 

offices, etc., for inspection (Section 14). obstruction 

punishable tmder 
Section 15 (c). 

(5) may appeal if aggrieved by any original .... 

order including assessment, and prefer revision 

within 6 months (Sections 11, 12 and G.S.T.R. 

13 & 14). 
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(6) may compound oflEences (Section 16 and On failure 

G.S.T.R. 29). offences 

punishable 
under Sec, 15 
and G*S.T.R 32, 

(7) must maiiitaiu accounts in regional 

language [Section 13]. 

(8) must show in accounts the value of 

goods bought and sold [Section 13]. 

(9) must if dealing in luxury goods show , . . • 

separately goods of each kind [Section 13], 

(10) must preserve vouchers, etc. failure punish- 
[G.S.T.R. 11], able under 

G.S.T.R, 32. 


(11) must serially number separately vou- Do. 

cheis of each kind [G.S.T.R. 11]. 

(12) must if he is a — 


(i) dealer dealing 
in goods under Section 3 
and goods under Section 4 or 

5 or notified under Section 6 


failure punish- 
able under 

—‘maintain [G.S.T.R. 11] 

separate accounts 

G.S.T.R. 32. 

(ii) licensee under 
Section 8 and 

(a) dealing also in 
goods under Section 3 main- 
tain 

separate accounts 

Do. 

. (b) dealing also in 

goods under Section 4 and 

5 maintain 

Do. 

Do. 

(c) dealing also 
otherwise than for agreed 
commission maintain 

separate accounts. 

failure punish- 
able under 
G.S.T.R. 32. 

(d) maintain ac- 

forms X or XL 

Do. 

counts also in [G.S.T.R. 12], 

(iii) dealer in 

[iVeu?] 

separate accounts 

Do. 

hides and skins must main- 
tain [G.S.T.R. 12]. 

(iv) d e a I e r or 

for goods tanned 
in the Province 
or outside. 

separate 

Do. 

licensee dealing in goods sub- 
ject to differential rates of 
tax maintain [G.S.T.R, 12], 

accounts for 
different Mnds 
of goods. 
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(13) on entering into 
partnership report to assess- 


Failure 

punishable under 

ing authority within 30 days 
[O-S.T.R. 19]. 


G.S.T.R. 32. 

(14) on dissolution of 
partnership report to autho- 
rity [G.S.T.R. 20]. 

• • • • 

Do. 

(15) on discontinuance 
of partnership report 

[G.S.T.R. 21]. 

(0) Dealers must— 

• ■ • • 

Do. 

(1) submit true re- 
turns of gross and net turn- 
over withm time allowed and 
including in final return taxes 
collected from customers^ 
[T.R. 5, 6, 11, 13, 15]. 

(2) include turnover 
of branches in total turnover 

• a • a 

Wilful submission 
of untrue return, 
failure to submit 
return punishable 
[Section 15 (a)] . 

[T.R. 5 (2)]. 

• • » a 

« « • • 

(3) state in return 
value of goods exchanged 
[T.R. 17]. 

• • • » 

» •,« • 

(4) produce accounts, 
and other documents to prove 
correctness and completeness 
of return [(T.R. 9, 11, 13 and 

15]. 

• • a • 

• « 


(5) must pay taxes assessed at prescribed rates Failure of 
within time allowed (provisional, final, monthly) fraudulent 

[ T.R, 10, 12, 13, 15 ]. evasion punish* 

able under 
Sec, 15 {b) and (d)* 

(6) may in paying provisional tax round off ^ 
by omitting annas and pies [ T.R. 12-A {new) ]• 

(7) must pay taxes even in respect of goods . Failure or 
under Section 5 at rates fixed in Section 3 if con- fraudulent 
ditions or restrictions are contravened [Section 6- A], evasion punish- 
able under 

Sec, 15 (6) and (i). 

Fof date of > and Form of Ketum see Tabl6 appended to 
ment*^ aboTe« * 
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(8) musfe2->^y if dealer is coutractor, taxes on Failure or 

* turnover determined after deducting fixed percentage fraudulent 
for labour, etc. [T.E. 4 (3) (yw)J. evasion punish- 

able under 

yec. 15 (b) and (d) 

(9) must pay additional tax demanded with- ^ I>o. 
in time allowed on final check up [I.B. 12]. 

(10) may receive refund ordered or get sum 
adjusted on final check up [T.E. 12]. 

(11) may apply for and receive rebate or get it .... 

adjusted [G.S.T.E. 9 and 10]. 

(12) must, if agent of non-resident principal, .... 

comply witli Section 14 (A) [new\* 

(D) Licensees must— 

(1) apply for licence and pay provisional .... 

licence fee [G.S/r.E. 5 and 6]. 

(2) juoduce evidence including accounts to .... 

show correctness of information and return 
[G.S.T.E. 6 (5) G.S.T.E. 6 (11)]. 

,(3) pay licence fee finally assessed, get re- Failure is punish- 
fund of excess, or pay deficit on final check uji able under 
[aS.T.E. 6 (ll)j. Sec, 15 (h) & [d) 

if some elements 
are made out. 

Do. 


Failure to 
submit return 
or wilful sub- 
mission of 
untrue return 
punishable under 
Section 15(a). 

(8) if the licensee is under Section 8 — 

(a) specify in accounts, the principals, 
the commission receivable and incidental charges, 
etc. { See Forms X and XI and Section 8 ]. 

(b) must prove that the transaction is 
exempt [ Section 8 (new) ]. 


(4) pay tax, if benefit of Section 5 or 6 is 
unaTailable [Section 6-A, G.S.T.E. 6 (11) (d) and 
GS.T.R. 7]. 

(5) exercise rights under licence themselves 
and not transfer [G.S.T.E. 6 (6)]. 

(6) if they want benefit, apply for penalty 
hcence [G.S.T.E. 6 (3)]. 

(7) submit returns on due dates® [G.S.T.E. 
6 (9) (10, T.E, 15 (2)]. 


2* See Table appended to**' Licensing ” above. 
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(9) if the licence is under Section 5, prove 
the exempt nature of transaction [T.E. 4-A (ii) . . , . 
proviso and T.E. 4-A (iii) proviso {new)}* 

Hitherto we have discussed the operation of the Taxation and 
other provisions and the duties of the authorities and dealers. When 
a dealer is aggrieved by the act of an authority acting under the Act, 
he has certain remedies provided under the Act. We shall now discuss 
them. 

m. APPELLATE AND REVISIONAL TRIBUNALS UNDER 

THE ACT 

{See Sections 11 and 12 and G.S.T. Eules 13 and 14 and Commen- 
taries). 

(A.)— APPELLATE AND REVISIONAL AUTHORITIES 

(i) Appellate Authority* — ^Against all original orders of A.C.T.O’s 
and Dy. C.T.O’s {including orders of assessment] the Commercial Officer 
of the District is the appellate authority (6.S.T.E. 13). 

(ii) Revisional Authorities. — {a) Against original orders and pro* 

ceedings. — ^Against all proceedings of original authorities, m,, Assis- 
tant and Deputy Commercial Tax Officers, the Commercial Tax Officer 
of the District and the Deputy Commissioner (6.8.T.R. 14) having 
jurisdiction are the Revisional authorities (6.S.T.R. 14). Further 
revision is sustainable to the Board of Revenue [Section 12 (1) and (2)]. 

For territorial jurisdiction of Deputy Commissioners — see below. 

(() Against appellate and revisional orders and proceedings*-- 
There are two classes of assessees, assessees with turnover from Rs. 
Rs. lOfiOO to Rs, 20fi00i assessees with turnover exceeding 
Rs. 20,000. Assessment orders and other original orders and proceed- 
ings are passed by A,C.T.O’s., in regard to the former class and Dy. 
C.T.O’s. pass orders in regard to the latter class. Appeals and Revision 
petitions in the first instance in all cases lie before the Commercial Tax 
Officer of the District, but a further revision lies against the appellate 
and revisional orders of the District Commercial Tax Officer. 

In the case of revision against the appellate orders of the C.T.O., 
revision lies to the Deputy Commissioner of Commercial Taxes if the 
assessee’s turnover does not exceed Rs. 20,000, or to the Commissioner 
of Commercial Taies (Board of Revenue), if the turnover exceeds the 
sum (U.S.T.R, 14). Against a revisional order passed by the Deputy 
Commissioner, further revision to the Board of Revenue lies 
[Section 12 (1) and (2)]. 

(iii) Territorial Jurisdiction of Deputy Commissioners*— There are 
three Deputy Commissioners in the Province for the Central Southern 
and Northern Divisions. 

The Central division has Madras as its headquarters and comprises 
the Districts of Madras, Chingleput, South Arcot, North Arcot, Salem, 
Tanjore and Trichinopoly. 
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The Southern division with its headquarters at Coimbatore con- 
sists of the districts of Coimbatore, South Kanara, Nilgiris, Madura, 
Tinnevellj, Eamnad and Malabar. 

The Northern division with its headquarters at Bezwada consists 
of the districts of Vizagapatam, Nellore, Chittoor, Guntur, Kistna, 
East Godavari, West Godavari, Cuddapah, Kurnool, Bellary and 
Anantapur, 

(iv) Differences between Appeal and Revision.— 

Appeal 

(1) The person aggrieved must 
move (Section 11 and 


. G.S.T. R. 13). 

(2) Order appealed against , must 

he an order of assessment 
or other original order 
(GB.T. R. 13). 

(3) Appeal is a statutory right. 

(4) Appeal must be — 

(i) in prescribed form and 

verified 

(ii) accompanied by the order 

appealed against 

(iii) accompanied by proof of 

payment unless tax is 
not admitted 

(iv) disposed of only after 

opportunity is aflForded 
to appellant for being 
heard {See 11 and 
G.S.T.R. 13 (6). 

(5) Appeal must be preferred with- 

in 30 days. 


Revisioi^ 

(1) The Revising authority may 

act suo moiu or on applica- 
tion (Sec.l2aiid G.S.T.R. 14). 

(2) The Revising authority may 

call for and examine the 
record of any order or 
proceedings (Section 12 
and G.S.T.R. 14). 

(3) Interference in Revision is 

discretionary. 

(4) These restrictions (i) to (iii) 

are inapplicable (Section 12 
and G.S.T.R. 14) (iv). In a 
revision without special 
leave for personal hearing, a 
party is not heard in person 
or by pleader. 


(5) \pt(l] Revision may be pre- 
f erred at any time, 
Revision must preferred 
within 6 months by the 
aggrieved party. If inter- 
ference ^is $uo motu, the 
Revising authority may in- 
terfere at any time, the time 
limit of 6 months being 
inapplicable. 


(fi) PRACTICE AND PROCEDCRE 
(i) Appeal 

ftpentattdfti and Appeara&ro. — ^An appeal may be presented in 
pers^ or fchiougb pleader or through an authorized agent or sent by 
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post [G.S.T.R. 13 (5)]. Appellant can employ anyone as his Agent 
including a Registered Accountant (Press communique). Registered 
Accoxmtants and others authorized agents other than pleaders must 
produce a power of attorney on non-judicial stamp paper to the value 
of Rs. 1-8-0 (Schedule I- A, Article 40, Stamp Act)* Lawyers can 
appear by filing a .vakalat stamped with Court-fee stamp of rupee one 
only [Schedule II, Art. 10 (A), C.E. Act]. 

Frequently, Head clerks of District Commercial Tax Officers are 
authorized to receive appeals under G.S.T.R* 13 (5). 

Whq can Appeal. — ^Any person objecting to assessment (Sac. 11) 
and any person aggrieved by any other original order of assessing or 
licensing authority can appeal (G.S.T.R. 13). 

Limitation for Appeal. — ^Appeal must be preferred within 30 days 
from the date of receipt of order appealed against [G.S.T.E. 13 (2)]. 

Extension of time. — See Commentaries to Section 11. 

Form and Stamp.— [G.S.T.E. 13 (3) and (4)].--(i) Order 
appealed against must be enclosed or omission to enclose it must be 
explained. If copy enclosed is an authenticated one (certified copy) 
it must be stamped with Court fee stamp to the value of annas eight 
for 360 words [Schedule I, Article 9, Court Fees Act]. 

(ii) Appeal must be stamped with Court fee stamp of rupee on^ 
only [Sch. II, Article 11, Court Fees. Act]. 

^ (iii) Satisfactory proof of payment of tax if tax is admitted is 
needed [See Commentaries to Section 11]. 

(iv) Appeal must be properly verified. [G.S.T B. 13] 

(v) Applications for stay, adjournment, etc., must be stamped 
with Court fee stamp to the value of annas twelve only (Sch. II, Article 
1 (b), C. F. Act,). 

Granting of Copies. — All Commercial Tax Officers can grant copies 
of proceedings The application for copy must be stamped with 
Court fee stamp to the value of two annas (Sch. II, Art, 1, Court Fees 
Act): 

(ii) Revision 

Presentation and Appearance.— A revision petition may be pre- 
sented in person or through pleader or through an authorised agent or 
sent by registered post. An agent includes a Registered Accountant, 
and such agent must produce a power of attorney on non-judicial stamp 
paper to the value of Rs. 1-8-0 (Section 1-A, Article 40, Stamp Act). 

Vakalat by pleader to be filed before the Deputy Corhmissioner 
must be stamped with Court fee stamp of Rs. 1-8-0. [Schedule II, 
Article 10 (B), C.F. Act], while a vakalat to the Board of Revenue must 
be . staynped with Court fee stamp to the value of Rs. 3 only [Schedule 
II, Article 10 (C), C. F. Act], 

Vakalat before a Commercial Tax Officer has to be stamped with 
Court fee stamp of rupee one only [Schedule II, Article 10 (A), C.F. Act}. 

h AXB. J937lLak‘ 876^and A.I-B* 1940 Mad. 768 cases under Income-Tax A0 
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Who can prefer revision* — ^Party aggrieved can move. But the 
authority can act $uo motu also. 

Limitation. — Uo period is fixed for interferences mo motu. The 
Amended Act fixes 6 months for a aggrieved fari^ to apply in revision. 

Form and stamp.— No form is prescribed. But it is desirable to 
send a petition duly verified by party as in the case of an appeal enclo- 
sing a copy of the appellate order. If the order is an authenticated 
copy, it must be'stamped with Court fee stamp of annas eight only 
for 360 words (Schedule I, Article 9, C. P. Act). 

All revision applications to Deputy Commissioner and Board of 
Bevenue must be stamped with Court fee stamp of Rs. 1-8-0 
[Schedule 11, Article 1 (o), C. F. Act.] 

Applications for stay, adjournment, etc., must also be stamped 
with Court fee stamp of Rs. 1-8-0 [Schedule II, Article 1 (c), C. P. Act.] 

Granting of copies. — All Revisional authorities can grant copies 
of proceedings^. The application for copy must be stamped with 
Court fee stamp to the value of two annas (Schedule II, Article 1, 
C. P. Act). 

(C) POWERS AND DUTIES OP AUTHORITIES 
I.— Appellate and Revisional Authorities 

(GENERAL) 

The Authorities (C.T.O., Deputy Commissioner and Board of 
Revenue)— 

(1) can call for records of subordinate ofiicers and examine them, 
viz., C.T!0., can call records of A.C.T.O. and Dy. C.T.O. ; Deputy 
Commissioner can call for records of A.C.T.0. Dy. C.T.O. .and C.T.O. ; 
Board can call records of Deputy Commissioner, C.T.O. and other 
inferior offioeys [Section 12 and 6.S.T.E. 14]. 

(2) may require any person to appear and give evidence (G.S.T.R. 
24,26 and 27). 

*(3) may examine any person on oath or affirmation (G.S.T.B. 27 
read with Rule 24). 

(4) may issue snijimons for production of documents (6.S.T.B. 26 
aud 27). 

, . (5) may .exercise all powers to secure attendance of persons or 
production of documents (G.S.T.R. 27 read with Buie 25). 

(6) may generally exercise plenary powers like confirming, reduc- 
ing or setting aside assessment and even enhancing subject to other 
.provisions in rules (See below items 14 to 16.) [G.S.T.R. 13 and 14 
and Sections 11 and 12.] 

(V) inay generally exercise plenary powers in regard to all matters 
in revision’^and appeal and pass such orders as original authorities may 
pass (Serious 11 and 12 and G.S.T.R. 13 and 14). ' 

1. A.T.B. 1957 Lah, B76 and AJ.K. 1940 Kad, 76S canes under Tnconiie 
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(8) stall transfer assessment records to appropriate auttoiity if 
tax determined by snct superior authority (appellate or revisional) 
is in excess of the original authority’s powers, transfer records 
from A.C.T.O. to Deputy C.T.O. (6.S.T.R. 16). 

“ (9) shall communicate the order passed in appeal or in revision 
to the appellant or petitioner a party affected and to the original 
authority (G.S.T.R. 15). 

(10) may adjourn proceedings, such power being available to all 
tribunals^. 


(11) need not however communicate the order of adjournment 
to absent party by registered post^. It is for the absent party to 
enquire and ascertain the adjourned date. 

(12) can make inquiries {New) where he (authority) enhances 
assessment [6.S.T.R. 14-A (New)], 

(13) have no general power to make, inquiries since such power 
is available only to assessing and licensing authorities {see Turnover 
Rules and General Sales Tax Rides). Enquiries rnade by appellate 
authority behind the back of an assessee was held to be illegal in a 
case decided under the Income-Tax Act®. 


(14) cannot exercise powers so as to alter an assessment after 
the period of limitation prescribed under 6.S.T. Rules 17 and 18 has 
expired^. 

(15) cannot enhance assessment so as to include an item which 
had nothing to do' with the subject-matter of appeal" or Revision®; 
since even plenary powers have to be exercised with reference to the 
subject-matter. 

(16) cannot enhance tax without notice to’the assessee [G.S.T.R. 

14-A (New)], * 

!!•— Commercial Tax Officer (Special) 

The CommerQial Tax Officer— (i) as an appellate authority must 
give a reasonable opportunity of being heard before disposal of appeal. 
(Section 11 and &.S.T.R. 13). 

' (ii) can (a) require dealers '(the term including licensees) to 
produce accounts and documents; (6) require them (dealers and 
licensees) to furnish information relating to their business ; aud (c) enter 
premises, etc., and inspect accounts, registers, godowns, shops, etc., 
and' goods (Section 14 and Notification TI). 

(iii) may exercise power of compounding subject to control cf 
Deputy Commissioner and Board of Revenue (G.S.T.R. 29), 
m.— Deputy Commissioner and Board of Revenue. They can control 
and issue fcecrions regarding compounding of offences. [G.S.T,R. 29]. 


2. A.LR. 1930 Kad. 113. 

3. A.LR. 1936 All. 286 (8B). 

4. See following cases under 
^ Income-Tax Actv 

. A.I.R. 1938 P.C. 175. 
AJ3. 1938 Lah. 741, 


A.I.R. 1927 Lah. 248 and 421. 
A.I.R. 1943 Bom. 297. 
Observations in AJ.B. 1928 Mad. 
287 not correct. 

5, A.I.R. 1938 Lah. 741 Appeal 
~ under Income-Tax Act. 
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A NOTE OK THE TRANSmONAl I 4 AW FOR 1947-48. 

Registration* — (New provision ) — [See Sections 8-A and 8-B and 
T.E. 5 (A).] 

A dealer with turnover of Rs. 7,500 and over from Ist April to 
31st December 194:7, must apply for registration on 1st March 1947 
[T.R. 5-A (1) Proviso]. 

Collection and payment of taxes by Registered dealers.— S^ch 
registered dealers must pay the taxes collected on or before the 30th 
April 1948. [See Sections 8-A, 8-B and T.R. 5-A (7)]. 

^ The provision prohibiting an unregistered dealer from' collecting 
tax, etc., may be postponed if the Provincial Government so orders 
not later than 1st April 1948 (Section 8-B). 

NEW DEALERS 

^ (1) Contractors. — Contractors are dealers only from 1-1-1948. 

So foi tax purposes for 1947-48 only the turnover from 1st January 
1948 to 31st March 1948 must be considered. The turnover till 31si 
December cannot be considered at all for purpose of tax. If the turn- 
over for the quarter from January to March is less than the non-taxable 
minimum no tax is leviable. 

(2) Dealers In luxury goods.— They are taxable for 1947-48 only for 
the last quarter from 1-1-1948 {See Section 3). No tax is leviable If 
the turnover is less than Rs. 10,000 for the last quarter of 1947-48. 

(3) Resident agents of non-resident principals.— Section 14-A 
clarifying the position of agents of non-resident principals operates 
only from 1-1-1948, though to some extent the prior Section 2 (6) 
explanation covered such agent’s transactions. In applying the law 
thejg[uestion must be considered as to the extent to which Section* 14-A 
is wider than the pre-existing law. 

Procedure. — ^Provision is made for collection of tax at 1% for the 
period from 1-4-1 947 to 31-12-1947. Even if provisional notice in Form 
A-2 has already been issued for 1947-48, it is provided that the notice 
is deemed to be operative « only for the aforesaid nine months. If 
provisional notice has not been issued, provision is made for provisional 
assessment and final assessment for the said nine months at the then 
prevaiHiig rates (1%), and for such assessment (provisional and final) 
at the enhanced rates for the next three months (till 31st March 1948), 
after father issue bf 'necessary unices. (T. R. 7 proviso; T.R.^ 8 
proviso T. R. 10 provisos '; T.R. 11 (4) provisos and Form A-2). 

In taxing dealers who were liable to be taxed for the erdire year 
1947-A8, roughly the npn-taxable minimum may be taken as Rs. 7,60(1 
for nine months (tiU end of December 1947) and as Rs. 2,500 for the 
test quarter of the year, for purpose of assessments to best of j^d^ent 
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or finaUsation of assessments .in the two periods provided tbiso that the 
entire turnover is taken as Es. 10,000 and over, for the entire year. 

ASSESSMENT AT PRIOR RATES AND NEW RATES— 

NEW EXEMPTION, ETC. 

Increased rates. — Notification IV, G.O. 714, permits assessment at 
1% for 9 months and at 3 pies for later 3 months. 

Slal) rates — Fresh fruits. — In the case of fresh fruits as per 
Notification IV, G.O. 715, up to a turnover of Rs. 20,000, slab rates 
continue to apply. If turnover exceeds Rs. 20,000, upto 31st Decem- 
ber 1947, tax has to be calculated at 1 %, and for the later 3 months, 
tax has to be calculated at 3 pies in the rupee. 

Jute . — See Notification IV, G.O. 717. — Till 31-12-1947 the con- 
cession or exemption now allowed (from 1-1-1948) was not allowed 
and the turnover till that date must be calculated and taxed. (See 
Section 3, Commentaries and Table). 

Mill cloth. — Issue of and cancellation of Notification, See 
Notification IV. 

LICENCES 

(See Section 5, Commentaries and Table) 

Licences already issued before 31-12-1947 are valid and opera- 
tive subject to Notifications under Section 6 [G.S.T.R. 6 (12)]. 

So in the case of dealers with licence for dealing in bullion and/or 
specie or for dealing in handloom cloth woven partly or wholly with 
mill yarn and sold to actual consumer, or for dealing in non-handspun 
cotton yarn, the licensees are not taxable up to 31st December 1947. 
No notifications have been issued taxing them from 1-1-48 to 
31-3-48. [See under Notification IV]. 

If exemption is conferred for the first time by the Amending Act 
of 1947, application for licence if necessary must be made before 1-3-48, 

Non-Handspuu cotton yarn.. — See Commentaries to Sec. 5 (li). 

ESCAPEMENT AND RECTIFICATION 

Escapement of Assessment or licence fee in whole or in part, or 
rectification of ujistakes in assessment, etc., in 1946-47, is permissible 
till 31st March 1949 since under the amended Rules (G.S.T.R. 17 and 
18) the period of limitation for interference is extended to 2 years. 
The said assessments, etc., do not become final on 31-3-1948. But the 
assessments, etc., for 1945-46 cannot be reopened since they have 
become final under the unamended rule after the lapse of one year 
(on 31-3-1947). [G.S.T.R. 17 (3) 18 (4)]. 

CHALLENGING LIABIUTY IN CRIMINAL COURT 

See Sections 15 and 16-A and Commentaries. — The amendments 
t^ke effect only on 1-1-1948 and do not affect pending prosecutions. 
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THE 

MADRAS GENERAL SALES TAX ACT 

(ACT IX OF 1939 AS AMENDED BY 
ACT XXV OF 1947.) 

[Main Act received the assent of the Governor 
on the Mh June 1939, first 'puMished m the 
Fort St. George Gazette, on the 13th June 1939.1 

[Ammdmg Act received the assent of the Governor on the 10th 
December 1947, first published in the Fort St. George Gazette tie 
11th December, 1947.1 ~ 

An Act^ to provide for tlie levy of a general tax on the 
sale of goods in the Province of Madras. 

1 REFERENCES TO PAPERS CONITECTED -WITH THE PEmCIPAL 
ACT AND THE AMENDING ACTS IN THEIR BILL STAGES. 

Ths Madras General Sales Tax Ad, 1939 {Madras Ad IX of 1939). 

[Fop Statement of Objects and Reasons, see Part IV of the Fort 8L George 
Gazette, dated 12th Februaiy 1939, pages 63-64 ; for proceedings in the Assembly, 
su Madras Legislative Assembly Debates, Volume 12, pages 48-75; 122-187, 
228-279, 465-488, 726-772, 794-841, 848-855 and 855-869 j for Report of the 
Select Committee, see Appendix IV, pages 334-353 of the Madras Legislatlva 
Aasembly Debates, Volume 12 ; for proceedings in Council, see Madras Legislatiye 
Debates, pages 351-418 and 420-529.] 

The Madras Finance (No, 2) Ad, 1943 (Madras Ad XVII of 1943). 

[For Statement see Part IV-B of the FoH St, George Gazette, dated 23rd March 

1943, page 60. J 

The Madras General Sales Too: (Amendment) Ad, 1944 (Madras Act X of 1944). 
[For Statement of Objects and Reasons, see Part IV^A of the Fort SU George 
Gazette Extraordinaiy, dated 9th March 1944.] 

The Madras Tobacco Taxation of Sales and Licensing (Ttepeal) and General 
Sales Tax (Amendment) Ad, 1944 (Madras Act XII of 1944). 

[For Statement, see Part IV-B of the Fort St, George Gazette, dated 4th July 

1944, page 56.]* 

The Madras General Sales Tax (Amendment) Act, 1945 
(Madras Act VJI of 1945). 

[For Statement, see Part IV-B of the Fort St, George Gazette Extraordinary, 
dated 27th April 1945.] 

The Madras General Sales Tax (Second Amendment) Ad, 1945 
(Madras Ad IX of 1945.) 

[Fop Statement of Objects and Reasons, see Part IV-A of the Fort St, George 
Gazette, dated 13th March 1945. J 

The Madras General Sales Tax (Amendment) Act, 1947 
(Madras Act XXV of 1947.) 

[For Statement of Obj‘ects and Reasons, see Part IV-A of the Fort St, George 
Gazette, dated .30th September 1947, pages 209-212 ; for Act See Part IV-B 
of the Fort St 'George Gazette, Extraordinary dated 11th December 1947, 
pages 1-8.J 

Sections 3 and 4 of the Madras Finance (No. 2) Act, 1943, and the whple of 
the following Acts, namely, the Madras General Sales Tax (Amendment) Aot4944^ 
the Madras O^ueral Sales Tax (Amendment) Act, 1945, and the Madras General 
Sales Tax (Second Amendment) Act, 1945, were repealed, by section 14 of the 
Madras General Sales Tax (Amendment) Act, 1947 (Madras Aet XXV of 1947) 
since the prior amending Acts have become spent. 
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NOTM 

FULL TITLE 

Use of Full Title. See Introduction 

The full title of this Act shows that the enactment provides for a 
general taxation on sales of goods within the Madras Province. There 
are other enactments which provide for the levy of taxes on sales of 
particular commodities or goods^ such as the Madras Abkari Act, 1886, 
the Madras Electricity Duty Act, 1939 and the Madras Sales of Motor 
Spirit Act. Originally the title of the enactment was the " Madras 
Sales Tax Bill". In view of the general application of the tax, the 
Select Committee altered the title as Madras General Sales Tax Bill,” 

'V^Tiereas it is expedient to provide 
ream e. ^ general tax on the sale 

of goods in the Province of Madras ; It is hereby enacted 
.as follows : — 

NOTES 

Use of Preamble^ and enacting part^. See Introduction. 

" ’ The following stand out predominantly on a consideration of 
tjie preamble in this enactment. Firstly, the enactment provides 
for a levy of a general tax on goods, not a tax on specific goods only. 
In this respect the Act differs from other enactments, such as the 
Madras Abkari Act, the Madras Electricity Duty Act and the Madras 
Sales of Motor Spirit Taxation Act which provide for the levy of 
tax on certain classes of goods only. The present Act leviefj a 
general' sales tax as opposed to a selective sales tax. Secondly, the 
tax levied by this enactment relates only to sales, ^ A mortgage, 
hypothecation, charge, pledge or gift is outside the purview of this 
enactment. Thirdly, it is not that all sales are affected by this 
enactment. This enactment taxes only sales of goods^ or movable 
property. Sales of immovable property are thus outside the purview 
of the enactment. Fourthly, the enactment affects sales of goods only 
mthin the '^province of Madras, Sales of commodities in a native State 
adjoining the province of Madras, or even in British India outside 
the province of Madras, are not affected by this statute. If a 
merchant from Madras goes to a place like Cochin and purchases 
articles, the transaction is not taxed under this Act, 

[PRINCIPAL ACT] 

• Short- tiUe, ext^t (1 ) This Act may be called the Madras 

■^d coinm^oeraent. gales Tax Act, 1939. 

(2) It to. the whole, of the Province of 

Madras. 

• S A.I.R.1934 CaU^#.’ ■ ' 4 /SeeSeo. 2 (A). , •• • 

1932 ’Oitdh' '152 (f’.B.), • S 2 (e),!PisSnitioii ofOno4.. 

A.1R, 1036 A'A 607 (S.B.) 
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(3) This section shall come into force at once, and 
the rest of this Act shall come into force on such date as 
the Provincial Government may, by notification in the 
Fmt St, George Gazette^ appoint. 

[AMENDING ACT] 

1. (1) This Act may be called the Madras General 
Sales Tax (Amendment) Act, 1947. 

(2) This section shall come into force at once ; and 
the rest of this Act shall come into force on such date as 
the Provincial Government may, by notification in the 
Fort St, George Gazette^ appoint. 

NOTES 

Use of Short title®. See Introduotion 
History of Bill (Principal) 

The Madras Sales Tax Bill was published in the Fort SL George 
Gazette^ dated 28-2-1939, and the Bill was referred to a Select Copamittcc 
021 1-4-1939. The Select Committee went into the numerous re- 
presentations made to them by various bodies and persons and also 
heard in person the representatives of the Madras Chamber of Com- 
merce and the South Indian Chamber of Commerce. The Select 
Committee made certain changes m the Bill and the Bill, as amended 
by the Select Committee, was published in the Fort SL George Gazette, 
dated 25-1-1939. The Amended Bill was introduced in the Madras 
Legislative Assembly on the 8th May and in the Madras LegisJativc 
Council on the 17th May 1939. 

The Act and Kules are not in force in Kailway lands in Madras 
States. (/See Notification III), The Act and rules apply to Agency 
tracts [See Notification III). 

Commencement of Act and Rules (Principal)'' \ 

After having been passed by both^he Houses, the Bill secured the 
assent of His Excellency the Governor of Madras on the 4th June 1939. 
The Act was published in the Fort St. George Gazette, dated 13th June 
1939. Section 1 came into bperation immediately from 4th June 1939 
and the other sections came into operation from 1st October 1939, 
the day notified by the Governor under Section 1 (3) of the Act*^ 
(/See Notification I). The Turnover and Assessment rules and the 
General Sales Tax rules framed under the Act also came into operation 
from 1st October 1939, • {See Rule 2, Turnover and Assessment Kules, 
and General Sales Tax Rules). 

C 

6 A.T.R. 1936 Oal. 393. " 2 {e). See Fort m. George Gazette, 

7 Defimtion of ‘ notification ’ dated 29-8- 1939. 
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The rules framed relating to the determination of turnover* 
came into operation only on approval of the same by a resolution of 
the Legislative Assembly ** 

All rules (General Sales Tax Rules and also Turnover Rules) 
framed under Section 19 came into operation after the draft rules 
were published m the Fort St, George Gazette fora period of four weeks 

Notification.— /See Section 2 (e) 

History and commencement of Amending Act 

The Amending Bill was originally published in the Fort St, George 
Gazette^ dated 30th September 1947, and after consideration by the 
Select Committee, it was published in the Fort St, George Gazette 
dated 28th November 1947, in an amended form. The Amended Bill 
was passed in the Legislative Assembly on 1st December 1947 and 
in the Legislative Council on 5th*December 1947. Section 1 came into 
force on 10th December 1947, the date of Governor’s assent to the 
Amending Act. Other Sections of the Amending Act came into force 
on 1st January 1948 the day notified by the Governor (Notification I) 
under Section 1 (3) of the Amending Act. The Amending Act was 
published m the Fort S^. George Gazette on 11th December 1917. 

The amendments to Turnover Rules necessitated by the Amending 
Act of- 1947, were placed before the Legislative Assembly on 19th 
December 1947 and were published in the Fort St, George Gazelle on 
23rd December 1947. 


The Rules under the Amended Act (Turnover Rules and General 
Sales Tax Rules) also came into force from the 1st January 1948. 

After publication in the draft form, the amendments to Madras 
General Sales Tax Rules were finalised, and in the finalised form the 
amendments were published in the Fart St. George Gazette on the 17th 
February 1948, though the rules operate from 1st January 1948, 


Effect of the Amending Act 

See Sections 2 (a), 2 (6), 2 (c), 2 (y-1), 2 (k), 2(i), 2 (ii), 3, 5, 0, 64, 
8, 84, 8R, 9, 12, 13, 144, 15, 164. w, . , , 


SECTION 2 
GENERAL NOTE 

This section defines the terms (1) "assessing authority’ [Section 
2 (a)] or the authority or authorities that act, (2) terms like "dealer’ 
[Sectmn 2 (6)], 'registered dealer’ {new Section 2-g-l], licence (Section ^ 
2 (d)] and "works contract’ [new Section 2 {ii)] or terms which must 
be considered in determining the classes of persons on whom the tax 
or licensing machinery operates, and <3) the terms furnishing the funda- 
mental basis of operation of this tax, viz,> the turnover of sale of goods 
[Section 2 (i), (h) and (c)J. Certain miscellaneous expressions like 
‘ prescribed’ "notification’, etc,, are also defined. 


8 Sec. 3 (4) 

9 See, Sec. 3 (4) provjso. 


10 See Section 19 (4). 

11 See Notification I, dated 17-12-47 
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S. 2(a) and (a-l)) , KiEtCtiLTDRAL, ETC., :^RObUCE 


Definitions. 


2, In tins Actj unless there is any- 
thing repugnant in the subject or 
context 


NOTES 

It is not possible to define words so accurately as to fit in all 
conceivable classes of cases. A word used in this Act which is defined 
in this section has the meaning as defined in this section, unless the 
word is used in a subject or context in which this definition will not 
fit. The interpretation danse does not define the meaning of words 
under all circumstances ^ 

[NEW] 

(a) ^Agricultural or horticultural produce^ 9hall 
not be deemed to include tea ; 

COMMENTS 

Shall not be deemed. — The expression means ^3 that while in 
reality under the general law, tea is agricultural produce, for the 
purpose of the present Act, tea is not agricultural produce. 

Coffee. — Coffee is agricultural produce, see Commentaries to 
Section 2 (i). 

Operation of new definition. — The new Section 2 (a) operates only 
fromlst January 1948. 

For discussion of the law before and after 1st January 1948, see 
Section 5 (v) and Section 2 (i) and commentaries to*the two sections. 

(a-1) '^assessing authority'’ means any. person 
authorized by the Provincial Government to make any 
assessment under this Act ; 

Legislative changes, 1939. — ^The definition of 'assessing authority' 
did not find place in the original Bill. The original proposal to utilise 
the services of the Revenue JDepartment was dropped and Government 
intended to requisition the services of trained officers capable of scrutini- 
sing accounts and thus efficiently carry out the provisions of the Act^^. 

COMMENTS 

A person authorized to make an assessment is the 'assessing 
authority^ imder this Act. In its grammatical sense, the term 'assess' 
means 'fix or determine the amount of tax^®. Thus a person autho- 
rized by the Provincial Government to fix the amount of tax is the 
'assessing authority'. 

12 A.I.E. 19.33 Sind 258. purposes so as to avoid petty harass- 

13 A.I.E. 1930 P.C. 54. ment and misuse of powers. The 

14 In the Legislative Assembly an Prime Minister however opposed this 
amendment was moved to add the amendment and it was rejected (Legia* 
^orda ** not below the rank of a lative Debates, 1939.), 

Sub-Divisional Officer” to the defi- 16. A.l.R. 1934^ All. 930 Assess- 
nition on the ground that the highest ment defined. Decision under Income- 
officers must be appointed for such Tax Ac^. 
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ASSESSING AUTHORITIES IN RELATION TO RULES AND 
NOTIFICATIONS 

See Notification II, 6.S.T.R, 6 and Introduction. 


[BEFORE AMENDMENT] 

. (6) dealer ” means any 

person who carries on the business 
of buying or selling goods ; 

Explantaion (1). — A co-opera- 
tive society, a club, a firm, or any 
association which sells goods to 
its members is a dealer within the 
meaning of this clause, 

E'xfplanation (2). — The agent of 
a person resident outside the 
Province who carries on the 
business of buying or selling goods 
in the Province shall be deemed 
to be the dealer in respect of such 
business for the purposes of this 
Act. 


[AS AMENDED] 

(6) “ dealer ” means 
any person wlio carries on 
tlie business of buying or 
selling goods ; 

Explanation. 

A co-operative society, a 
club, a firm, or any associa- 
tion wbicb sells goods to 
its members is a dealer 
within the meaning of this 
clause. 


RESIDENT DEALER AND EFFECT OF AMENDMENT (1947) 

This sub-seotioii deals with resident dealers while Section 14-A 
{nm) deals with non-resid&ni dealers. Before 1st January 1948, 
explanation 2 to Section 2 (6) (old) dealt with non-reiddent dealers. 
The principle of explanation 2 to Section 2 (6) (old) and Section 14A 
(new) is the same and the object is to bring within legal jurisdiction 
“the agent responsible for the principal outside the Provihoei” 
(Speech of the Premier in the Legislative Assembly in 1939). 

RELATION OF SECTION AND RULES 

This sub-section sets out the “ persons ” liable under the taxation 
and other provisions of Act and rules. 

G. S. T. Rules 19 to 21 framed under Section 19 (2) (c), and G. S. T. 
Hules 22 affd 23 framed under Section 19 (2) (d) and (e), may also be 
considered. 


Fundamental Requisites 

« * ^ 

The two requisites are : 

L .Carrying on (i) business, (ii) of buying or selling goods, (iii) 
' ' . . within^he Madras Province. 

II. The peirson so carrying on being a person under this 
sub-seotion. 

The Wo requisites may now be discussed. 
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Requisite I 

The first ingredient is the carrying on of business. 

Business. — The Income-Tax Act^ defines the term as including 
trade, commerce or any adventure or concern in the nature of trade ot 
commerce. This Act emphasises that only normal business transac- 
tions are affected.^ The Partnership Act^ defines the term as 
including trade, occupation or profession. The word connotes a 
systematic and continuous exercise of occupation as distinguished 
from pleasure or sport, the object of such occupation being making 
income or profit.^ 

Business can exist only when there is a succession of acts or con* 
tinuous exercise of activity. Element of periodic receipt is an essential 
ingredient normally, Prima facie, performance of a single act without 
periodicity cannot make a person ' dealer In the undermentioned 
oases® an isolated transaction was held to be not business of a dealer. 

But a single venture or isolated' transaction may become taxable. 
For instance, purchase may be with a view to resell at profit’'. A 
single plunge may be in the waters of trade. The venture may be a 
business alhed or similar to the one already carried on by the individual 
or it may be repeated or the transactions may be in large quantities. 
In such oases the venture may be held to be entered into as a matter 
of business.® Further there May be activity of a trading nature 
between purchase and sale enhancing the value of the article. Without 
these additional ingredients mere profit by sale in the case of an isolated 
transaction does not make it a taxable venture. Thus, if a casual 
transaction is not preceded or followed by similar acts or if it is 
thoroughly unconnected with trade, the transaction cannot be held 
to be in the nature of business.® Similarly, a company selling its 
old furniture as a casual transaction is not a dealer. Again sale of a 
pledged article or security in a casual transaction not carried out as 


1 See 2(4), Income Tax Act. 

2 Use of words carry on business 
in Sec. 2(6) and course of business, 
in Sec. 2(h) may also be noted. ' 

3 See 3(6), Partnership Act. 

4 See A.I.R. 1940 All. 164 (F.B.) ; 

A.I.B. 1926 Cal. 34. 

6 See A.I.R. 1933 Bom. 422. 

See also A.I.R.' 1932, P.C. 138 
Shaw Wallace Case Periodicity needed. 
Income is the fruit of the tree capital. 
So windfall not income. 

A.I.R. 1938, All. 464 (S.B.). Auc- 
tion sale by decree-holder of J, D’s 
pro|>6rty to realise dues. Auction hot * 
business. 

AJ.R, 1944 Mad. 63 remuneiaticn 
to merchant as arbitrator not business, 
not taxable. 


Per contra cases See A.I.R. 1936. 
All. 496 continued adyance is business. 

. A.I.R. 1926, All. 469. Casual busi- 
ness adventure by sale of mill taxed. 
See also A.I.R. 1931 Patna 264. 

6 A.I.R. 1947 (1) M.L^. 364 single 
transaction not dealer transaction 
under Kerosene Control order. * 

A,I.R. 1946 Mad. 426 & I.L.R. 
1946 Kar. 186. Single transaction not 
dealer transaction under H.P.P. 
Ordinance. 

7 A.I.R. 1944 Lah.’ 287. 

8 A.I.R. 1934 Mad. 639, See also 
AXB; 1938 Lah. 44. 

xi.I.E. 1926 Bom. 318. 

A.I.B. 1924 Mad. 208. 

A.I.R. 1924 Mad. 639. 

. A.I3. J930Mftd.-llt. ’ 

9 A.I.R. 1939 Ra^. 3^: 
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part of regular business would be free from tax, though, if the sale be 
carried out as part of regular business the person is a dealer. A pawn- 
broker Is a dealer Usually the test employed is to find whether 
there is profit motive, though such^a^test isj^not^conclusive. Hostels 
attached to educational institutions are not dealers, the profit motive 
being absent, while contractors supplying meals to boarders are dealers. 
Similarly an estate supplying its employees grain, etc,, at net cost is 
not a 'dealer", there being no business. Philanthropic people ruiming 
fair price grain shops are not dealers. The Bible Society selling books 
without any profit motive is not a 'dealer". Another test which also 
is not conclusive is the maintaining of office and employing of servants, 
on the part of business concerns. Even if in the course of windmg 
up business operatims are carried on, there is business for purpose of 
the Act. 

The second ingredient is that the business must relate to buying 
or selling goods. 


(ii) Buying or selling goods 

The business must relate to buying or selling goods. The reference 
is to the two schemes of taxation under the Act {See Turnover Eule 4). 
Some goods like groundnut, cashew, etc., are taxed on the purchase 
price, the purchaser being liable to pw the tax as a dealer. But the 
majority of goods are taxed ola the sail price, the seller being liable to 
pay the tax as a dealer. 

Mere manufacturing companies are not dealers since there is no 
buying or selling of goods. 

Buying or selling must relate to goods. [See Section 2 (c)] 
Insurance Companies and mere banking' companies are not dealers. 
They at best offer skilled assistance or do some kind of service and 
make profit. Engineering contractors are dealers from 1st January 
1948 though they were not so before that date. Sale need not be 
accompanied by delivery. i^See Section 2 (A)]. 

Both retail and wholesale merchants are dealers and since the 
scheme is one of cumulative taxation both of them are taxable. 


A dealer may deal in all or any kind ofrgoods, viz,, goods totally 
excepted (Section 4) or goods taxed at the stage of purchase and goods 
taxed at the stage of sale (T.E. 4), goods exempted or entitled to some 
beaaefit by virtue of licence (Section 5), goods entitled to rebate (Sec. 7) 


10. See 1935, Mad. 387. 

Mop.ey lender oomt-aucitiaii purrhaser of 
Mill for debts. ReaUsation not taxable. 
See also A J.R. 1934 All. 370. Casual 
sale of shares not bushaess. 

XL Press Communique issued by the 
Ministry in 1939. ' - 

19, See A.LB. 1939 P.C.I. -5«ealao 
A.LR. 1936 fflad/SOT. ' ' 


13. An attempt in the Legislatiye 
Assembly to add the words *°accoia* 

anied hy delireiy ” to Sec. 2(h) was 
efeated* The Premier opposed the 
amendment, as it would exclude a 
Urge body of businessmen, , 

14. An attempt to confine the tax 
onty to retail traders was defeated 

Debates, 1939.) 
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and goods taxed at single point (Section 5) and he may also be a 
licensed agent. So to determine taxability, the net turnover has to be 
arrived at after making necessary deductions (Turnover Rules 5 and 6). 

Buying and selling by Contractors (New) 

[See Section 2 (A) and Section 2 (0] 

In the case of contractors, there is implicit sale of goods used for 
the contract works and to the Hmited extent of such sales they are 
dealers. 

The third ingredient is that the sale must be within the Madras 
Province. 

(lii) Within Madras Province 

It is obvious that the carrying on of business by a dealer must be 
within the Madras Province. The Act itself is applicable to the Madras 
Province only and only business within the Province is affected. The 
principal place of business must be within the Province. [See T. R. 6, 
Section 2 (h) and commentary to Place of Sale in Section 2 (A).] 

The place of residence of a company may be considered to be the 
place where the business is carried on. In the case of incorporated 
companies, the place of incorporation is the place of residence of the 
company, The residence and domicile of an incorporated company, 
is the place where the administrative business of the company is conduc- 
ted which may not be the place where the other business of the company 
may be carri^ on. It is the place where its incorporation is ; it is the 
place where the governing body of the company meets and exercises 
powers conferred on it by statute.” 

In the case of a Contractor, it is not the place where the Building 
or other contract is executed that is the place of contract, but the 
general place of business.^® Carrying on business need not be 
done personally. Business done by agent is also carrying on business 
by principal. 

Requisite n 

Broadly, Dealers fall into three groups : 

(1) Individuals. 

(2) Groups. 

(3) Representative and constructive Dealers* 

f • 

(1) Individuals as dealers—*" Person ** 

The term used in Section 2 (6) is Person ”, lu couuuou pariance 
all individuals are persons. (See also below ** Groups”.) 


15. 27 

MadT-321. See also AJ.E. 

17. See 12 507* 

1 

i 

r-t 

Ill* 

17 Bom. 662. 

16, Se6 

Enaliah casei in 


** Law Lexicon, p, ItS. 

8 Cal 678; ' 
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If each, member of a Joint Family carries on different kinds of 
business witlioiit tbe association of otlier members, tbe 

different kinds of business thus separately carried on, are assessable 
separately. 

Court.—Court is not a dealer and when property is sold in Court 
auction, the sale is not taxable (Press Communique of Ministry). 

The second division relates to groups. 

(2) Groups as Dealers — “ Persons 

According to .the Madras General Clauses Act, the term “ person 
shall include any company or association of individuals whether 
incorporated or not.^® The Income-Tax Act defines the term 
person ” as including a Hindu undivided family. 20 

The explanation is explanatory of clause '(6) and cannot be taken 
to be exhaustive of all classes of erases in which 'groups' are dealers. 

Co-operative Society. — ^Under the Co-operative vSocieties Act 
(2 of 1912) a-Society may be formed and registered which has for its 
object ‘‘ the promotion of the economic interests of its members in 
accordance with co-operative principles.” A Co-operative Society 
may be registered with a limited or unlimited liability. A ( b-operativo 
Society formed for buying and selling goods to its members is not exempt 
from the operation of the section. Producers^ Co-operative SoMtiee 
are not dealers for the purpose of this Act for they function merely 
as agents and they do not buy or sell goods. But Consumers’ Co- 
operative Societies and “stores would be affected by this Act since the 
societies buy or sell goods to consumers. If a number of consumers 
jom together they cannot claim exemption, 

A Club or a firm. — k voluntary association of members founded on 
contract for social and other purposes is a club. A club is distinguish- 
able from a partnership. The latter is the relationshi]) formed between 
persons who agree to share the profits of a business carried on by all 
or by any of them acting for all. Persons Avho have entered into 
partnership are collectively called “ a firm.” ^ ^ 

Association selling goods to Members.— Even an Association 
selling goods to members is taxable. ^ 

Companies,— When the number of partners in a business exceeds 
twenty in the case of a business (other than banking) the business is 
compulsorily to be registered under the Companies Act.^® Comp- 
anies both public and private may be incorporated (registered) or 


IS. B&t 1944 1.T.R. 296. ' 

A.I.K. 1943 Mad. 648. 
also 40 C.W.lsr. 617. 

19. 'Sec. 2/(3eiieral Clauses Act. 

Sec. $ (22)j Madras General Clauses 

Act. 

20. Spc. 2 (0), Tnoome-Tax Art. 

21. Gee. 4, Co-o'perati'veHSodetiesAct. 

22. Attempt to exclude 0'a-Qpe?rafcive 


Societies from the Act proved iufruc* 
tuous in the Legislative Assembly. 

23. Unlike this Act the l^unjab 
Sales Tax Act excludes Co-operative 
Societies. 

24. Sec. "4, iPartnership Act, 1947(2) 
M.LJ, 266. (Case under present Act) 
Firm is dealer 

26, Sec. 4, Companies Act. • ' 
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uaincorporated (unregistered) and the incorporation may be with or 
without limited liability. 

All classes of companies are dealers if they carry on the business 
of buying or selling goods in the Madras Province. 

An undivided family may be a dealer. Such undivided family is 
wider than a coparcenary. The latter consists of only members having 
right by birth (sons, grandsons and great-grandsons). But an undivid- 
ed family may consist of collaterals and even persons entitled only to 
maintenance in law. 

Crown, — It is a principle of law that in the case of a taxing enact- 
ment the Grown is bound unless exempted. But since our Govern- 
ment decided not to tax sales of their departments, our Government 
must be considered to be outside the purview of the Act. 

Other Governments. — Under Government Trading Taxation Act 
(Act III of 1926} trade or business carried on in our Dominions by the 
Government of any part of His Majesty’s Dominions is subject to taxa- 
tion law in force in India, 

Local Authorities. — The Income-Tax Act was amended to include 
in the defimtion of the term 'person^ a local authority. In the United 
Kingdom, local authorities are dealers if they carry on business. Local 
authorities come within the term "person*. But m the absence of any 
amendment extending the definition of the term on the lines of the 
Income-Tax Act, it is a matter not free from difficulty, whether Munici- 
palities and Local Boards are dealers. 

We come to the third division. 

(3) Bepresentatives as Dealers and Constructive Dealers 

(See A, B and C below) 

(A) Agent, — An agent of a Principal resident within the Province 
is not a dealer. He merely brings the seller and buyer together. The 
seller and buyer are within the jirrisdiction of the tax system. To 
protect himself the agent may take out a licence under Section 8, and 
in the absence of such licence he may run some risk. But whether 
licensed or unlicensed he is not a dealer. On the mere ground of 
absence of licence he ca nnot he considered to be a dealer. Por 

26 , Sec. 5, Companies Act. ^ ' conditions of licence as a dealer. The 

27. AJ. R.1936 Bom. 347. fiction was imported that the nnlicen- 

28 A.I. R. 1930 All. 389. sed agent is a dealer. In other words 

A.T.R. 1934 P.C. 34. a transaction efiected through an agent 

also A.LR. 1941 Bom. 93 and was spht up into two transaction*— 
1947 I.TR. 367. the dealer to the agent, 

29 . Chandrasekara Iyer J. in I9'47 the other from the agent to the trans-^ 
(2) M.L. J. 220. Case under the present feree. This view is illegal. So the 

‘ * ’ Government which sought to amend 

In the working of Section fi<the the Act upholding this departmental 
dep$.rtment considered every unlicensed view gave it up. The correct view has 
agent (even of a resident principal) been laid down in the decision cited 
^nd even a licensed agent contravening above. {See. Section 8, Commentaries,) 
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commentaries to Section 2 (6), explanation (2) {old)y see Section 14-A 
{new) and Sec. 8 

(B) OtLer representative or constructive dealers, like Guardian, 
Trustee or Agent {see G.S.T.R. 22) of incapacitated person ; Court of 
Wards, Administrator-General, OflScial Trustee {see G.S.T.R. 23) ; 
Incoming Partner, Legal Representatives of Deceased Partner 
{See G.S. T. R, 19 and 21) are liable as dealers. 

(G) Contractors as Dealers (New). 

See Section 2 (A), 2 {i) and Section 3 

To tbe limited extent of sales of godds used in contract works 
Contractors are dealers for the purpose of this Act. 

[BEFORE AMENDMENT] [AS AMENDED] 

( 0 ) » goods ” means all (g) » goods ” means all kinds 

S property otl,er tlr« 

stocks and shares and securi- RCtloURblB claims^ stocks Rlld 
ties and includes all materials, shares and sectmties and in- 
commodities, and artioles ; cludes all materials, commodi- 
ties, and articles including those 
to be used i/n the oonMruction, 
fitting out, i/nyprovennent or repair 
of immovable property or in the 
fitting out, improv&ment or repair 
of movable property ; and also 
includes aU growing crops, 
grass cmd things attached to or 
forming part of the land which 
are agreed to be served before sale 
or under the contract of sale. 

Analogoiu Law. — The Bombay Bengal and Bihar Sales Tax 
enactments give a list of tax-free goods (Gtoods not subject to tax on 
sales) and Government is given power to add to or amend the list by 
Notafioation in the official ffcKStte. 

Effect of Amendment {i9VI). — Consequent on the decision to tax 
Contractors on the implicit sale of movable property utilised by them 
in theii works oontaact, the definition of the term “goods” 
unfe^oes a change. A second change relates to bringing the 
definition on a line with the definition of “ goods ” in the Sale of 
(Joods Act, thus making the intention of the Legislature clear. 

Goods In relation to Aet and Roles 

Exempt from tax, see Section 4 and Turnover Rules 6 (1) (d). 

Exempt if licence taken, see Seotiop. 6 and Tomi?ver Rules 6 (e), 



S. 2*(c)] 


MOVABLE PROPERTY 


13 


Additional tax on luxury goods, see Section 3 and Turnover Rules 
4-B (new). 

Taxed at single point, etc., see Section 5 and Turnover Rules, 4-A 
and 5 (1) (e). 

Subject to rebate, see Section 7 and Notification. 

Of accommodating dealer, see Section 2 (i) (iv) and Turnover 
Rules 5 (1) (c). 

Returned, Turnover Rules 5 (1) (b). 

Taxed in seller’s scheme, Turnover Rules 4 (1). 

Taxed in buyer’s scheme, Turnover Rules 4 (2). 

SolA by licensed agent, Section 8. 

See also under Sections 4 to 7. 

Summary, 

‘‘ Goods ” means 

(i) all kinds of movable property ; 

(ii) and includes all materials, commodities and articles. 

(iii) {Newl Growing crops, ’grass and things attached to but 

agreed to be severed from it under sale. 

(iv) [New] Things used in a “ Works Contract ”, 

The following are not goods (being excepted from Act) i— 

(i) actionable claims 
(li) stocks and shares and securities. 

Movable Property. — The term ‘property’ means a thing over 
which Man has dominion. Property is of two kinds — movable and 
immovable. In an early Madras case^ Justice HoUoway defined 
movability as capacity . . . . in a thing of suffering alteration ” 

in relation to place and immovability, a§ the incapacity for 
such alteration. If, however, a thing cannot change its place without 
injury to the quality by virtue of which it is what it is, it is immovable 
property.” For exemptions, see below. ^ 

The term movable property has not been defined in this Act. 
But the General Clauses Act® defines the term as property of every 
description excepting immovable property and immovable property 
is defined^ as land, benefits arising out of land, and things attached 
to the earth or permanently fastened to anything that is attached 
to the earth ”. The term attached to the earth means (a) rooted 
to the earth, as in the case of trees and shrubs ; (b) imbedded in the 
earth, as in the case of walls and buildings ; or (c) attached to what is 
imbedded for the beneficial enjoyment of that to which it is attached” ® . 
Both the Transfer of Property Act* and Registration Act® exclude 

1. 6 M. H. 0. Rep. 71. 4. Sec. 3(14), Madras General daises 

2. For exemptions aee ISee. 2 (i) Act. 

proviso and Sections 4, 5, 8 and T,R. 5. 5, See. 3 Transfer of Property A<| t. 

3. Sec. 3(19)^ Madras QeneralOlanses 6. Sec. 2(8), R^ktration Act;' 

4ct, 
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standing timber, growing crops and grass from the category of immov- 
able property and they are movable property.? Under the Sale of 
Goods Act and the present Amended Act growing crops and grass are 
movable property and even things attached to or forming part of land 
are movable property if they are agreed to be severed before sale or 
under the contract of sale/’ ® 

Fruit and juice of trees,’ — They are movable property. ® 

Leaves of trees. — They are movable property.^ 

Growing crops and grass. — They are movable property 
whether before or after harvesting. 

Trees and standing timber. — ^If the intention is to cut the trees 
and sever them from land for domestic or building purposes, etc., 
before or at the time of sale or after sale, and convert them (trees) 
into fuel or timber, they are movable property. But if the object is 
to enjoy the tree without severing it from the land it is immovable 
property. ^ ^ In short, when agreed to be severed from earth, trees, 
vegetetion, etc., are movable property.® So standing timber and 
oasuarina frees are certainly movable property. 

House. — Sale of house built on a site (with foundations) for being 
enjoyed, with option to pull it down if the vendee likes cannot be 
construed As sale of movables or materials comprising it. 

Things attached to earth. — Ordinarily an installation like flour mill 
which is removable is movable property. But here again the question 
is one of intention. If the attachment is for the beneficial enjoyment 
of the chatter or movable property attached, then the thing continues 
- to be movable property. If, however, the tiling imbedded or attached 
to what is imbedded is for the beneficial enjoyment of the immovable 
property, then it is part of immovable property. The object of the 
-.ipstallation, and the title of the person making the installation can 
be also considered. Where the lessees of a premises ran a cinema 
.and installed an oil engine as part of the cinema for generating electricity 
and lighting, it was held that the lessee would not have had the inten- 
tion of making a permanent improvement having regard to the title 
of the person fixing it and the oil engine was consequently held to be 
^movable property. The case may be different if the owner installed 
the machinery. The degree of the annexation can also be considered. 

T, Sec. 2(9), Registration Act. 20 Mad. 58 and 3 L. W. 341 Tree 

8. Sec. 2(7), Sale of Goods Act and cut movable, 
amended Sec. 2(c) present Act. A.I.R. 1926 All. 350 and A,I.R." 

0. A.I.R. 1938 Nag. 377; A.I.R. 1937 1938 All. 115 Nim tree timber 

Nag. 116. movable. A.I.R. 1933 AH. 50 Fruit tree 

10. Amended Sec. 2(c). See also immovable. 

A.I.R. 1926 All. 164. See also See A.I.R. 1926 Pat. 125 ; A.I.R. 
Footnotes 6 to 8 above. 1936 Pat. 66 Palm and date trees for 

11, See 24 Bom. 31; AXR. 1926 Oudh. using produce immovable. 

136 Mango tree ‘movable if intention 12. A.tB. 1931 All, 392 (F.B.) 

to sever from ground and use timber. 13. A.I.R. 1926 Mad* 343. 

• A.I.R. 1929 Oudh. 93 Trees to 14. A.I.R. 1936 Lah. 242, 

be cut and removed movable. 15. A.I.R, 1940 Mad, 527, 
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Where a factory was fixed with bolts, and pillars were fixed to a^depth 
of 6 or 7 feet and both the ground and the machinery were purchased 
by the vendee, the machinery was held to be immovable property. 

In a case of contract for th« construction of a building (which is 
immovable property) furnished with movable articles like lights, etc., 
the movables according to the intention of parties are part of the 
building which is immovable property and the turnover cannot be 
separated so far as movables are concerned. Jl^^ioe no tax is leviable. 
This is the law before 1st January 1948. But under the Amended Act, 
the contractor is taxable on the turnover of sale of movable property 
of articles used in the Works Contract fsee Section 2 (ii)]. The con. 
tractor is supposed to sell goods and services and is taxed on the sale 
of the former. ^ 

Fishery. — It is immovable property. It can also be held to be 

benefit arising out of land covered with water. But when fish is caught 
and incapable of escape the fish is movable property. ^ ^ 

Money. — Though the Legislature has not taken care to exclude 
from the definition of the term ‘‘ goods ’’ money as in the case of Sale 
of Goods Act, ® in every transaction of sale of goods money is paid for 
goods purchased and the contrast is between goods and money. So 
by implication the section would exclude money from its operation. 
Insurance Companies, Banks, etc., which receive money promising to 
repay money in future, do ndt fall within this definition. But old 
coins which are purchased as objects of curiosity are certainly goods and 
fall within the section, 

Includes materials, commodities and articles. — These words have 
been taken from the definition of the term '' goods in the Government 
of India Act of 1935. ^ ^ The term 'material ^ connotes matter from 
which a thing or article is made like the term 'raw- material The 
term 'commodity' means 'an article of trade.' The term 'article' 
means only a thing. ^2 The xtse of the term includes " shows that 
what are mentioned as falling within the term " goods are only 
enumerative and not exhaustive. Both raw materials and finished 
commodities fall within this definition. Eatables and food sold by 
hotels would come within the definition of goods. Newspapers, books 
and periodicals are goods for the purpose of this Act. 

Gas, water. — It is doubtful whether these are goods. But 
aerated waters are- goods. 

Services. — Skilled assistance and services are not goods. A com- 
pany or person or authority offering services cannot be held to be 


16. A.T.R. 1944 Mad. 492 English 
Law discussed. 

17. Sec. 2(6), Registration Act. 

18. A.I.R. 1943 Mad. 34. Theft of 
fish. 

19. See 3 Cal. 379 (whether Currency 
notes not goods under Seotioit 76 ^of 
the Contract Act). See alsc 19 M.L.J. 
283 (half natea).* * 


20. ;fifee(1899)2Q.B.lll,and25,Bom. 

702. ' 

21. Sec. 311, Government of ^ fife , 

Act. - , / 

22. See ^Oxford ©ietiena^V ^ ' 

--2*3v' See 62 CSal. 1 ^ 

' 24. (18831 “ 
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dealing in goods. Thus no tax is payable on water tax realised by a 
Municipality since the tax is price realised for sale of services (in supply- 
ing water). Similarly Court fee is only price realised for sale of services 
entitling the party to sue in a Court of law. No tax is payable on sale 
of Court fee stamps [see also under Section 3, Crown Sales). 

Sometimes it would be dif&cult to distinguish between goods and 
services. A printing press printing books as part of job works 
is not taxable. But if it sells books printed by itself or others, 
it is taxable. Similarly in the case of a doctor who sells medicine as a 
business and at the same time practises his profession, the turnover in 
respect of the former is taxable while the turnover in respect of the 
latW is not taxable. 

If the cost of services is not separable from cost of goods \$ee also 
Section 2 (^) Explanatiori] no deduction has to be made towards cost 
of services. For example, in the sale of account books no deduction 
is admissible towards cost of ruling, printing, etc. 

Similarly a doctor cannot be taxed on medicines supplied as part 
of his profession to patients he treats. But if he runs a separate 
dispensary he is taxable on the medicines sold. 

Actionable claims. — The term ‘ actionable claim ^ has the same 
meaning as a ‘'chose in action' in English law. The term ‘cho'se in 
action' (movable property not in -possession, but realisable by 
action) is used in English law in contra-distinction to the term chose in 
possession (movable property in possession). For instance, arrears 
of rent, constitute an actionable claim for they constitute property 
realisable by action. But a judgment-debt is not an actionable claim, 
for no actign is needed to recover it. 

Stocks^ shares and securities. — The capital of an incorporated 
company (a joint stock company) is usually divided into a number of 
shares and the shares are offered for sale to the public. The term 
“ stock ” has been defined in the Indian Trustees Act as any fund, 
annuity or security transferable in books kept by any company or 
transferable by deed or transferable by deed accompanied by other 
formalities. The term Securities " has been defined in the Indian 
Succession Act®® as including any promissory note, a debenture, 
stock or other security of the Central Government or of a Provincial 
Government or any stock or debenture of or share in a company or 
other incorporated institution or^debenture or other security charged 
by Act of Parliament or issued a local authority." 

Business as going concern.®® — Sale of business as a going concern 
is not sale of goods withih the meaning of this Act though, indirectly 
goods also are transferred [see Turnover Rule 5 (i), (A)]. 

2d. Seo. Z, Transfer of Property Act. 28. Sec. $70(2). Succession Act. 

26. See Sec. 2 (16) of Companies Act. 29. See Premier’s reply to Sir F. 

See also Seo. 311, Government of India Birley’s amendment in the Legislative 
Aet. Council on the 19th May 19^, 

87. See. 2, Xndiain Trustees Act. See A.I.E. 1927 p.C, 76. 
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(d) “ licence ” means a licence granted or renewed 
under this Act. 

NOTES 

The word licence means permission to do something. But for 
the permission, the act done would be illegal. ^ For provisions relat- 
ing to licences see Sections 5, 6 and 8 of this Act. 

(e) - “ notification ” means a notification published 
in the Fort Sf. George Gazette. 

(/) “ prescribed ” means prescribed bj rules made 
under this act. 

{g) “ Province ” means the Province of Madras. 

NOTES 

The main Act and the Amending Act of 1947 extend to the whole 
ot the Madras Province which is the territory administered by 
the Governor of Madras aided by his Council of Ministers This 
Act and Kules have been made apphcable also to partially excluded 
areas administered by the Governor of Madras ^ by notifications 
{See Notification III). 

Excluded areas and partially excluded areas in Sections 91 and 
92 of the Government of India Act of 1935 correspond to Scheduled 
Districts as defined in the Scheduled Districts Act (14 of 1874). Under 
the Government of India (excluded and partially excluded areas) 
Order of 1936, Laccadive islands (including Minoy), and the Amindivi 
islands are excluded areas while the East Godavari Agency and so 
much of the Yizagapatam Agency as is not transferred to Orissa under 
the provisions of the Government of India (Constitution of Orissa 
Order, 1936) are the partially excluded areas. 

life /iiifotification has been issued applying the Act to Pudukotta 
and Banganapalle. See under Notification III. 

[NEW] 

{g-1) registered dealer ” means a dealer registered 
under this Act. 


COMMENTS 

For Registration of dealers.— ^ee Section SA. 
See also new Turnover Rule 5-A. 


1. See Sec. 52, Easements Act. sidenoy and Sec. 46, Government of 

2. See Sec. 3(24), Madras General India Act, 1935. 

plauses Act * de^nition of Madras pre- 3, See. 92, Govt^ of India 1235, 
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[BEFORE AMENDMENT] 
(h) “ sale ” with all its 
grammatical variations 
and cognate expressions 
means every transfer of 
the property in goods by 
one person to another in 
the course of trade or 
business for cash or for 
deferred payment or other 
valuable consideration, but 
does not include a mort- 
gage, hypothecation, 
charge or pledge ; 

Explanation — A. transfer 
of goods on the hire-pur- 
chase or other instalment 
system of payment shall, 
notwithstanding the fact 
that the seller retains the 
title in the goods as 
security for payment of 
the price, be deemed to be 
sale. 


[AS AMENDED] 

(h^ “ sale ” witL all its gram- 
matical variations and cognate ex- 
pressions means every transierof 
the property in goods by one per- 
son tO' another in the course of 
trade or business for cash or for 
deferred payment or other Valuable 
consideration, and includes atso a 
transfer of property in goods invol- 
ved in tJie execution of a works con- 
tract, but does not include a mort- 
gage, hypothecation, charge or 
pledge ; ” 

Explanation — (1) A transfer of 
goods on the hire-purchase or 
other instalment system of pay- 
ment shall, notwithstanding the 
fact that the seller retains the title 
in the goods as security for pay- 
ment of the price, be deemed to 
be a sale. 

Explanation — {2) Notwithstand- 
ing anything to the contrary m the 
Indian Sale of Goods Act, 1930, the 
sale or purchase of any goods shall 
be deemed, for the purposes of this 
A<A, to have taken place in this Pro- 
vince, wherever the contract of sale 
or purchase might have been made — 

{a) if the goods were actmlly in 
this Province at the time when the 
contract of sale or purchase in 
resped, thereof was made, or 

{b) in case the contract was for 
the sale or purchase of future goods 
by description, then, %f the goods are 
aduaUy produced in this Province at 
any tirm after the contract of sale or 
pmckme in resped thereof was made. 
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Effeet of Amendment of 1947 

Two changes are introduced by the Amending Act of 194:7 

Firstly^ according to the Amendment, where a contractor executes 
a work for a lump sum, there is an implicit sale of the goods used 
by him for the work. 

Secondly^ the new Explanation added to the definition of “ sale ’’ 
prevents evasion of sales tax on the pretext that sale was legally 
completed outside the Province. ^ 

Importance of the suh-section. — This sub-section and the next 
one are important. The aim of this Act is to tax turnover. As the 
aggregate- amount for which goods are bought or sold represents the 
turnover, it becomes necessary to determine whether a particular 
transaction is a sale or not. Generally speaking, in determining 
whether a transaction is a sale or not, it would be necessary to determine 
whether title op property in goods has really passed to the vendee. 
If property in goods has not passed, the transaction cannot be included 
in determining the turnover. 

Summary and Relation of Act and Rules. — Where property in 
goods is transferred there is sale. In certain limited cases however, 
even where title is not transferred (see explanation) there is sale for 
the purpose of this Act. 

I. The following are the essentials of ^Sale^ : — 

(1) There must be a transfer of property in goods. 

(2) The transfer must be by one person to another. 

(3) Such transfer must be m the course of trade or business. 

(4) Such transfer must be (i) for cash, or (ii) deferred 

payment, or (lii) other valuable consideration. 

(5) T. R. 17 provides that in cases falling under division 
(4) (ill) above, the dealer must state in his return the quantity of 
goods and valuable consideration in detail. 

II. Sale includes — 

(1) a transfer of goods on the hire-purchase system, 

(2) transfer of goods on other instalment systems, and 

(3) (new) transfer of property in goods in execution of a 

works contract. 

III. Sale does not include (1) mortgage, (2) hypothecation, 
(3) charge, ox (4) pledge, 

1. Notes on clauses to the ainending nation on the hues of the amendment 
Bill published on 30-9-47. In the of 1947 and indicated also the need for 
first 'edition fo this book and in com- Govemor-Generars assent t® such an 
munications to Government in 1944, Amending ATct to cure the repu^ancy 
the present writer urged the need lu <?f the* amendment to existing Indian 
clarify the ;place of sale hy an eipla- LaW. 
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IV. Place of sale for the purpose of this Act is the Madras 
Province 

(a) in the case of all goods existing in the Madras Province, 
and (h) in the case of future goods, if the goods are 
produced in the Madras Province. 

COMMENTS 

Grammatical variations and cognate expressions 

Only the word 'sale^ ^ is defined in this Act. But the other 
terms used in this Act like 'bought and sold,’ 'buying and selling,* 
'buyer and seller* have to be understood with reference to this defini'- 
tion. 

Broadly, the two essentials of this sub-section are the following ; — 

(1) There must be sale. 

(2) Such sale must be within the province of Madris. 

Sale under this Act covers only sale of goods, sale of immovable 
property being outside the purview of this Act. 

The distinguishing mark of sale is the passing of title. In other 
words, property in goods or title must pass from the vendor to the 
vendee in sales or purchases under this Act. 

Sale is a species of contracts in which property passes to the 
vendee in goods sold. ^ 

So in regard to sale under this Act, the three questions that fall 
to be determined are : 

I. Has there been a contract of sale of goods ? 

II, Has there been passing of property in goods sold under the 
contract ? and 

III. Has such sale been within the province of Madras ? 

Let us consider the questions one after another. 

L CONTOACT OF SALE 

The firs^ question relates to * contract of sale. ’ A contract may 
take the form of an offer to sell (proposal) by seller followed by accep- 
tance by the buyer to buy, or offer to buy (proposal) by buyer followed 
by acceptance by seller to sell ® which acceptance converts the offer 
into a promise. If such proposal and acceptance are by correspondence, 
as against the person making the proposal or offer, the posting of the 
letter of acceptance converts the offer into promise. On the acceptance 
of an offer, the offer becomes a promise or agreement (promise sup- 
ported by consideration) or contract (a^ement which is not void in 
law, and which is therefore enforceable in law). * 

2. Compare the present definition of 3. Section 5, Sale of Goode Act afid 
the term with the definitions in Section Section 4, Contract Act, 

4, Sale of Goods Act, and Section 64, 4 Section 2, Contract Act, 

tftanilfer of Frop'eirtgr Act. 
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A contract of sale may be in writing or by word of mouth or may 
be inferred from conduct®. It is not necessary in a contract of sale 
that payment of consideration or delivery of property must take place 
immediately.® 

A contract of sale comprehends both an agreement to sell or to 
^purchase and actual sale or purchase. When property in goods is 
transferred unconditionally there is sale. But when it is only agreed 
that the transfer is to take place “ at a future time or is subject to 
some condition thereafter to be fulfilled ”, the agreement or contract 
is only one to sell’ and not sale, though by the passage of time 
or fulfilment of some conditions the agreement or contract may become 
sale. 

Whether a transaction is sale (contract accompanied by transfer of 
property in goods sold) or a mere agreement to sell is a question of 
fact to be ascertained from surrounding circumstances. ® 

Let us pass on to consider the second question relating to passing 
of property in goods sold® -A-. Before considering the rides relating 
to the passing of property in goods, the classification of sales as 
popularly understood, and as adopted in the Sale of Goods Act may be 
set out here. 


II. TRANSFER OF PROPERTY IN GOODS 

(i) Some popular classes of sales. — One of the common classes 
is sale hy description. In the words of Channel, Sale by description 
applies to all cases where the purchaser has not seen the goods, but is 
relying on description alone, without inspection of the goods or even 
without seeing the sample”®. The words (sale by description) apply to 
all goods (whether they are existing goods or goods to be manufactured 
or produced later) where there is no identification other than by des- 
cription. The words comprehend description as to the particular class 
or kind of goods or any statements essential to identify the goods con- 
tracted for, with reference to quality, fitness, place of origin, etc. In 
regard to existing goods some of the common classes are sale hy inspec- 
tion (where the lot to be purchased is inspected), sale hy sample^\ (whete 
a sample is taken from the bulk and inspected), sale in gross (where 
without measuring the quantity the entire stock of goods is purchased), 
and auction sale (where goods are sold in auction). Some types of 
conditional sales of existing goods are sale on approval (sale effective 
if approved by buyer) and sale or return (sale resting on the option of 
the purchaser to retain or return the goods). 

5. Section 6(2), Sale of Goods Act. 9. Warley and Wbipp (1900) I Q.B 

6. Secs. 6 and 9. Sale of Goods Act. §13. 

7. Sec. 4, Sale of Goods Act. 10. ** Halsbury’s Laws ofEngland 

8. A.I.B.. 1939 Bom. 84. See A.I.R. 1932 Cal. 879. 

8A. The i^pendix sets out relevant A.LB. 1926 Calcutta 609. 

provisions of the Contract Act and Sale also Secs. 16 and 16, Sale of Goods Act. 

of Goods Act. II. See S«o. 17, Sale of Goods Aet. 
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(ii) Classificatioii under the Sale of Goods Act. — ^For determining 
the transfer of property in goods sold^ only the classification in the 
Sale of Goods Act is material. Sale may relate to (1) existing goods, 
viz., goods owned or possessed by the seller, or to (2) future goods, mz,, 
goods to be manufactured or produced or acquired by the seller later 
after making the contract^ Existing goods are of two classes : 
(1) specific goods’-® (goods identified and agreed upon at the time of 
sale), or ascertained goods (goods agreed'^ upon by parties as goods to 
be appropriated to contract, there being no uncertainty as to price, 
quantity and quality of the goods), and (ii) unascertained goods (goods 
not so agreed to be appropriated to contract). For instance, when 
a small quantity of liquor out of a large available stock in a cask is 
agreed to be sold, it is unascertained. But if the small quantity agreed 
to be sold is taken from the cask and bottled up to be delivered to the 
buyer ^ it is ascertained’-^. 

The characteristics of passing of property in goods may be 
indicated and the rules relating to transfer of property in goods may 
also be noticed. 

(iii) Characteristics of passing of property. —Sale connotes a 
contract of sale of goods in which there is a transfer of property in goods. 
Property is defined in the Sale of Goods Act as General Property. 

In other words, only when the entire right in the goods is transferred, 
and not when any specific right alone or interest therein is transferred 
as in the case of a mortgage or a hypothecation can it be said that 
the goods have been sold. 

(iv) Transfer of property in goods. — The rules as to transfer of 
property can be briefly stated as follows : — 

I. Intention of parties is the governing factor and property 
in goods passes at such time and place as parties to contract intend. 
This rule applies to specific or ascertained goods But in the case of 
all kinds of goods it is provided that parties to contract can, by express 
agreement, or course of dealing or usage, vary or negative any right, 
duty or liability arising by implication of law in respect of a contract 
of sale^®. So, practically whatever the legal implications under the 


12 Sec. 2(6), Sale of Goods Act. 

13 Sec. 2(14), Sale of Goods Act. 
The term does not mean goods 

examined by the buyer, A.I.P. 1937 
Cal. 140. ' 

14 A.I.R. 1930 All. 661 at page 608. 
Commonly the terms ‘ specifio goods’ 

and ‘ ascertamed ’ goods are used as 
interchangeable expressions. There is 
ho-wever some little subtle distinction. 
All specifio goods are not necessarily 
ascertained goods since price may be 
left unascertained. (A.I.R. 1937 Cal. 
140. jS'ee also Sec. 22, "Sale of Goods 
Act). 

15 A.I.R. 1941 Bom. 106. 

16 Sec. 2 (11), of Gopdi Act. 


17. Sec. 19, Sale of Goods Act, 

18. A.I.R. 1938 All. 272. Seller’s claim 
for insurance charges regarding unas- 
certained and unappropriated goods 
allowed by contract from buyer, though 
not allowable by law. 27 Mad. 131 
Parties to be bound by law adopted 
by them. Bee also A.I.R . 1942 Cal. 509. 
Secs. 19 and 62 of Sale of Goods Act. 
See also (1866) 6 B. and S. 100 where 
Justice Willes observes that “ the rights 
of the parties to a Contract are to be 
judged by that law which they in- 

^ tended, or rather by which they may 
justly be presumed, to have -bound 
Ihemaelves See also [18891 42 Ch; 
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Sale of Goods Act may be, property in goods passes at sucb time and 
place as parties intend by agreement or deemed to intend by course of 
dealing. For ascertaining the intention, regard sball be bad to tbe 
(1) terms of contract, (iij conduct of parties, and (iii) circumstances 
of tbe case. 

II. Where tbe intention of tbe parties bas not been expressed 
clearly or where there is no agreement as to tbe passing of property 
in goods, tbe provisions of tbe Sale of Goods Act would apply. 

In a general sense it may be said that tbe Sale of Goods Act refers 
to four elements as constituting passing of property in goods, (i) ascer- 
tainment of goods in its widest aspect, (ii) debverableness of goods, 
(iii) relinquishment of disposing power by seller, (iv) appropriation by 
either party (seller or buyer) with tbe assent of the other party. 

Tbe transfer of property in goods with reference to tbe classifica- 
tion in tbe Sale of Goods Act may be considered, (^4) Existing 
goods or specific goods, (5) Unascertained goods, and (0) Future goods. 


(A)~-SPECIFIC OR ASCERTAINED GOODS 

(Goods ow^ced and possessed by the Seller) 

(1) Case ol immediate transfer of property— (Unconditional contract 
of property in deliverable state). — Ordinarily when specific or ascer- 
tained goods are delivered on receiving cash as, for instance, when a 
bottle of whisky is sold by a retail dealer, title or property in goods 
passes. But title may pass without there being payment of money or 
delivery of tbe goods. Tbe true rule is this. When specific goods are 
in a ddiverdbU state, and when tbe contract is unconditional^ property 
in goods passes on tbe making of tbe contract, irrespective of whether 
property is delivered on consideration is paid. ^ ^ This principle applies 
whatever be tbe character of sale in respect of existing goods, whether 
it is sale by description or by sample or by inspection or by au<^ion* 
Thus in a sale by auction, property passes when tbe auctioneer 
announces tbe completion of sale, ® ^ 

As already considered, contract may be made personally by 
parties (seller and buyer) or their agents meeting or by correspondence. 
On tbe posting of tbe letter of acceptance of tbe offer to sell or tbe offer 
to buy, tbe contract is concluded. As against tbe offeror on tbe 
posting of tbe letter of acceptance tbe contract is complete. 

(2) Case of postponed transfer of property in goods— (contract 
with condition.)-”(i) Ascertained and specific goods not in deUveralble 


19. Sec. 19, Sale of Goods Act. 

£fee also A,I.R. 1926 Pat. 363. AJ.R. 
1936 Ran. 419. Vendee to keep paddy 
and permitted to sell at time mentioned 
by vendor at favourable price. Till 
vendor exercises right no- property 
passes to vendee. , „ ^ , 

20. Secs. 18 to 26, Sale of Goods 
Act. 


21. Secs. 5, 20, Sale of Goods Act 
8ee A.I.R. 1930 AU. 661 and A.I.R 
1938 Lab. 60, cases where delivery 
either not given or postponed. 

Payment and Deliveiy conoorreni, 
(See Seo. 32, Sale of Goods Act. 
however passes on making of contract.) 

22. Sec. 64, Sale of Goods Aoi« 


6 
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state.— Where the seller is bonnd'to put goods in a deliverahte state 
by separating a small quantity of liquor from a cask with 
a large stock for giving to the purchaser the small quantity sold) 
property in goods does not pass till the necessary acts are done for the 

purpose.28 

(ii) Deliverable specific goods (price unascertained).— Where 
in regard to specific goods in a deliverable state, something has to be 
done to ascertain the price, weighing, measuring, etc., property 
in goods does not pass till the necessary acts are done. 

(iii) When goods are sent or delivered on sale on approval (sale 
on trial) or 'sale or return* system, property in goods passes only 
when the buyer approves the transaction expressly or impliedly by 
conduct in the former case or if the property is not returned witliin a 
reasonable time in the latter case. 


(iv) In the case of goods or railway receipt for goods sent by 
V.P.P., title in goods sold is retained by the seller till the article itself 
or the railway receipt is delivered by the Postal authority to the addres* 
see on payment and title passes omy on such delivery of the article or 
receipt.*® 


(v) In a C.I.F. contract (a contract where price includes insurance 
and freight) goods are delivered to a Shipping Company and three 
documents, m., the bill of lading, invoice and a policy of Insurance 
are prepared. Payment by the vendee has to be made against the 
tender of these documents. Similarly when goods are sent by rail, 
they are delivered to a Railway company, and the railway receipt is 
obtained by the consignor (seller). 

Property in goods sold in these C.I.F. mercantile contracts passes, 
when there is relmquishment by the seller of the right of disposal over 
the property.*® 


The Shipping or Railway Company is a carrier in the eye of law. 
If no conditions are attached at aU, prirrn facie, title passes on ship, 
ment so that if the bill of lading or the Railway receipt is taken in 
the name of, or endorsed in favour of the purchaser, relinquishment is 
complete.®^ If, however, the railway receipt or bill of lading is taken 


28. A.I.R. 1941 Bom. 106. 

See also Sec. 21, Sale of Goods Act. 

24. Sec. 22, Sale of Goods Act. 
A.I.E. 1935 P.O. 182. Absence of 
VtighiDg — Property nerertiheless held 
passed. 

A.IwE. 1938 Sind 18. Agreranent to 
wdgh. Properly does not pass till 
we%faed. 

26. Sec. 24, Sale of Goods Act. 
A.I.B. 1934 Bom. 360. 

26. 42 AU. 619t 

27. Bee AJ.R. 1942 Mad. 130.'. ■ 
AJ.B. 1924 Bom. 247. 

1928 Bom. 170. 


A.I.B. 1946 Bom. 469. 

AXB. 1938 Lah. 463. 

A.I.B. 1937 Lah. 666. 

A.LB. 1932 Sind 9. 

28. Sec. 26(2) and 23(2). Sale of 
Goods Act. 

29. Bee '18 M,L.J. 467. 

30. See A.T.B. 1924 Bom. 326. 1947 
(1)M.LX.249. 

A.IJR. 1927 Lah. 391. A.I.B. 1981 
Lah. 260. 

Bee however 48 Bom. L.B. 698 
Endorsement of Bailway rec^pt— * 
Boyer only agent of s^er. 
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in the name of the consignor (seller) himself, no property in goods sold 
passes to the buyer® \ 

If, as is usually the case, the bill of lading and other documents 
are sent to a banker in the place of the consignee (buyer) for delivery 
against payment, the banker being the collection agent of the seller, 
property in goods does not pass tiU the payment is made®®. 

(B) UNASCERTAINED EXISTING GOODS 

In the case of unascertained goods (existing goods but not identified 
and not agreed upon between parties as appropriated to contract) 
property in goods does not pass unless and until the goods are firstly 
ascertained®® and, secondly, put in a dehverable state and, thirdly, 
unconditionally appropriated by either party (seller or buyer) to the 
contra‘ot with the assent of the other party®®. Delivery of goods to a 
carrier without the seller retaining the right of disposal is such 
appropriation, 

(0) FUTURE GOODS 

In the case of fature goods (goods to be manufactured or produced 
or acquired later) even where the sale is by description, property in 
goods does not pass unless and until, firstly, goods of that description 
are manufactured or produced or acquired ; secondly, they (such goods) 
are ascertained ; thirdly, they are put in a deliverable state ; and lastly, 
they are unconditionally appropriated by either party (seller or buyer) 
to the contract with the assent of the other party®®. Delivery of 
goods to a carrier without the seller retaining the right of disposal is 
such appropriation. 

Ijet us pass on to consider the third of the three questions with 
which we started, namely, the place of sale. 

m. THE PLAGE OF SALE 

The Madras General Sales Tax Act taxes only sales within this 
Province. So, if sales are outside the Province, they cannot be 
included in the turnover for purpose of tax. 

Preliminarily the question of the law applicable, the effect of the 
Amending Act of 1947 on the law applicable, and the legality of the 
amended provision may be considered. 


31. A.I.R. 1946 Cal. 245. * 

See also cases cited in footnote 27. 

32. A.I.B. 1927 Lah. 391. 

A.I.R. 1931 Lah. 260. 

A.I.R. 1937 Lah. 666. 

A.I4t. 1924 Bom. 326. 

A.T.R. 1928 Bom. 170. 

A.LR. 1930 Cal. 171. 

A.LR. 1938 Sind. 18. 

33. Sec. 18 & 23, Sale of Goods Act. 
See 1947 (2) M.LJr. 79 Where a 

buyer (defendjemt) agreed to accept 
^e seller's (plaintiffs} godown delivery, 


and plaintiff having goods in his own 
godown was asking defendant to take 
delivery, while the latter was pressing 
for posiponement of dehVery, it was 
held that there was a completed sale 
of goods ascertained, notwithstanding 
the absence of actual delivery. 

See also A.I.R. 1925 Lah. 681. 

A.I.R. 1929 Lah. 38. 

AXR. 1930 Bom. 529« 

A.I.R. 1923 Bom. 92/ 

60 AU.696r 
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(i) Law applicable 

The question of the place where property in goods sold passes 
may have to be viewed with reference to 

(1) internal trade (trade within the Province, goods, seller 

and buyer being within the Province). 

(2) Exports for purpose of this Act (seller being in this Province, 

goods being in this province, buyer being outside the 
Province whether in any other Province or outside 
India). 

(S) Imports for purpose of this Act (Seller being outside 
the Province whether in any other province or outside 
India, goods also being outside the Province). 

In substance it may be said that the provisions of the Sale of 
Goods Act apply So, the law applicable, if the contract is made 
in the Madras Province, is the law prevailing in the Madras Prcmncey 
Secondly, the same result would follow even by the application of 
the principle that the law of the place where goods are at the time of 
sale would govern. The place of sale is therefore to be determined 
with reference to the Sale of Goods Act and the present Act [Expla- 
nation 2 to this section {New)\ 

(ii) Effect of Amendment 

Before the Amending Act, the provisions of the Sale of Goods Act 
alone governed, in determining the place of sale. But after the 
Amen(hng Act of 1947 wheresoever the contract may be made, sale 
is deemed to be in this Province [a) in the case of sale of all existing 
goods (goods actually in the Madras Province), (6) in the case of 
sale of future goods by description (goods to be manufactured or 
produced or acquired later) if they are actually so produced in our 
Province), and (c) in any other case if under the general law (Sale of 
Goods Act) — such sale is within the Madras Province. 

34. The place where the property Province is the law lu force in this 
in goods sold passes has to be answered Province. Thus the place of sale has 
with reference to the place where the to be determined with reference to the 
contract is made (A 1942 Mad. Sale of Goods Act, and the new expla- 
478 (2) ; A.I.R. 1933 Mad. 756 ; (1905) nation to the present Act. 

‘K.* B* 077). Even if the law of one Pro- Even if the contract is entered into 
Vince in regard to this matter is outside th(f Provmce, or outside India 
different from the law of another or even if goods are outside the 
Province in British India, the provinces Provmce, there is not much difficulty, 
must he regarded as foreign countries The reason is this : Throughout British 
(A.I.B. 1940 Bom. 362). India, Native States and even in British 

A second principle usually invoked Colonies either the Sale of Goods Act 
is that the law of sale is the law of the or the principles of the Sale of Goods 
place where the goods are at the time Act are in operation. There is also 
of sale. By the appKcaiaon of the two to start with, the presumption that the 
principles the ne^ result is that the law law of the foreign country is the same 
appKcable in respect “of a contract as British Indian or English law (1918 
entered into in our Province, or in A.C. 157). 
of transfer goods in our 
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la regard to the two divisions (a) and (b) above, the Amendment 
Act of 1947 makes a departure from the general law. 

(Hi) Legality of Explanation 

Doubt may arise as to the legality of this provision, 
(Explanation II). In effect the new explanation brings within the 
taxation system sales which are not really sales within the Province 
under the general law. It may be said, that the present explanation 
affects and enlarges existing Indian law (Sale of goods) in determin- 
ing the place of sale, and that as “ Contracts ” is an item in the 
concurrent list of subjects in the Government of India Act, 1935 
(Item 10, list III, Part I), the provision to the extent of repugnancy 
to the Sale of Goods Act is void in the absence of Governdf- 
General’s sanction (Sec. 107, Government of India Act). * ‘ - 

The place of sale with reference to the general law and new expla- 
nation may now be considered, in detail in relation to tbe classification 
adopted in the Sale of Goods Act. 

(1) Element, of intention (Foot-notes 17 to 19). 

General Law- 

Parties may agree that on payment of price fixed or on the 
making of a contract, or on delivery of goods, property in goods 
sold may pass or may fix a place for performance of contract ^ 
.and if the essential ingredient so agreed is 'outside Province, the 
^sale is outside the Province. 

Amended Law— 

If goods are in this Province, or if goods are manufactured in this 
Province, the element of intentioh of the parties notwithstanding, sale 
is deemed to be within the Province. 

If goods are oukide the Province or manufactured outside the 
Province, but if in the intention of parties the ingredient for passing 
of title takes place within the province, the sale is within the 
Province. This principle is unaffected by the amended law. ® ® 

Let us pass on to the second division in the classification. 

(2) Existing specific or ascertained goods.— Immediate passing of 
property (Foot-notes 21 and 22). 

General Law— 

If the place where the contraot is made is within he Province 
the sale is said -to be within the Province, Tf parties meet and 

35. A.I.R. 1934 Mad. 681. bave covered all cases of impofrtB. But 

Ad.R. 1933 Bom. 179. also the words “or found” was omitted 

Sec. 49, Contract Act and Sec. 36, by tbe Select Committee. Sounder 
Sale of Goods Act the present amended section, in the 

36. ' Mscplanation 2 as published in case of goods manufactured outside 
tbe amending JBill published on 30th the Province or are outside the Pro* 
September contained the words “ or vince, if title passes outside the Pro- 
fbund ” after the words “ actually vince, the subsequent import jof .the 
produced The ori| 5 inal Bill would goods into froyincj^ is immi^teiiaV 
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conclude tlie contract within the Province, the sale is within the 
Province. Similarly, in the case of contracts concluded by corres- 
pondence, the parties being in different places (as in the case of 
imports, exports, and even in some instances of internal trade) the , 
place where the communication of acceptance of offer to buy or offer 
to sell is posted is the place of sale. So if such letter is posted 
within the Province, the sale is within the Province. See Sec. 3- 

Amended Law— 

If goods are in our Promnce, or manufactured or ^produced in 
our Province, whether the parties conclude the contract by meeting 
within or outside the Province, or whether in the case of conclusion of 
such contract by correspondence, the letter of acceptance is posted 
within or, outside the Province, the sale is deemed to be within the 
Province. 

In the case of goods existing outside the Province or manufactured 
or produced outside the Province, if parties meet within the Province 
and conclude the contract, or if the letter of acceptance is posted 
within the Province, the sale is within the Province under the 
general law and this is unaffected by the Amending Act. ^ . 

The third division may be now considered. 

(8) Posiponed passing of property in goods (Foot-notes 23 and 24). 
General Law— 

The place where the acts are done to put the goods in a deliverable 
state, or to ascertain the price (by weighing, measuring, etc.) is the 
place of sale. If the acts are done within the Province, the sale is 
within the Province® ^ . 

Amended Law— 

Wheresoever the aforesaid necessary acts are done, if goods are in 
the Province, or produced or manufactured in the Province, sale is 
deemed to be within the Province. 

In the case of goods actually outside the Province, or manufactured 
or produced outside the Province, if the aforesaid necessary acts are 
done within this Province, tl/Le sale is within the Province. This is 
general law unaffected by the amended law®®. 

We pass on to the fourth division. 

(4) Other cases of postponed passing of property. 

(i) Sale or return, Sale in approval (Foot-note 25). 

General Law— 

^ The place where the buyer approves the transaction expressly 
or impliediy is the place of sale. If such place is within the Province, 
the sale is within the Province. In the case of acceptance of a transac- 
tion by correspondence, if the letter of acceptance is posted within iixe 
Province, the sale is within the Province. 

87. A.I.K. 193$ Sind. 1$.^ Agceemeat to weigb and meaBure in buyer’a 
plaoe— ^iProperty passes only on weighing in buyer’s plac§* 


s. a{h|l V.EP. AND id 

Aifiended Law— 

If goods are in the ^mince of Madras or produced or manufactured 
later in this province wheresoever the buyer may be at the time of 
approval of the transaction, or in the case of contract by correspond- 
ence wheresoever the letter of acceptance of the transaction may be 
posted, the sale is within the Province. 

Where goods are or are produced or manufactured outside the 
Province, if approval is signified from within the Province, or if the 
letter of approval is posted from within the Province the sale is within 
the Province. This is general law unaffected by the Amending 
Aot8«. 


(li) V,P.P. Transaction (Foot-note 26). 

General Law— 

If the place of delivery of V.P.P. is within the Province, the sale is 
deemed to be within the Province. 

Amended Law— 

If goods are, or are manufactured or are produced in the Madras 
Province, wheresoever they may be delivered, the sale is deemed to be 
within the Madras Province. 

If goods which are, or which are produced or manufactured out- 
side the province later; are sent by V.P.P. and delivered within the 
Province (goods or railway receipt therefor) the sale is deemed to be 
within the Province. This is general law unaffected by the Amending 
Act, 

(Hi) CJ.F. Contracts (Foot-notes 27 to 32). 

General Law— 

If the place where relinquishment of the right of disposal by the 
seller is complete is within this Province, the sale is within this 
Province. For instance, in the case of exported goods if the bill of 
lading or railway receipt is taken or endorsed by the seller in the 
name of the buyer (wherever such buyer may be) the sale is within 
the Province.® ® If in the case of exported goods, the documents are 
sent to a banker outside the Province for delivery on payment of price, 
the relinquishment and consequently the sale is outside the Province. 
Similarly if the seller delivers goods to the Railway Company within 
this Province for conveyance to “ self ^ outside the Province, there 
is no relinquishment of the right of disposal in this Province under the 
general law ®®. 

Similarly in the case of imports, if the relinquishment is within 
the Province, by the seller resident outside the Province sending! 
documents of title to goods (Railway receipt) to a banker in this Prq- 
vinoe, and by such banker handing over documents on payment of 
the priceW goods' the sale is within this Province, 


38,^/See ,194:7 (1) M-L-J. ^49. 
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Amended Law- 

In tlie case of export of existing goods or goods later on produced or 
manufactured within this Province, the sale is within this Province 
wheresoever the right of disposal may be relinquished. In the case in 
1947 (1) M.L. J. 249 (Foot-note 38) the sale must be deemed to be 
within the Madras Province, under this amended section. 

In the case of existing goods or goods manufactured outside the 
Province later, if the right of disposal is relinquished within this Pro- 
vince, by the documents of title to goods (EaUway receipt, etc.) being 
handed over to the buyer by a banker acting for the seller, on pa;paent 
of the price of goods, the sale is within this Province. THs is the 
general law unaffected by the Amended Law. 

Let us pass on to the last or the fifth division. 

(5) Unascertained existing Goods and future Goods (Foot-note 33). 
General Law— 

The place where the necessary acts of ascertainment, putting goods 
in a deliverable state and unconditional appropriation or the last of 
the acts (unconditional appropriation) is done is the place’ of sale. If 
such acts or the last of such acts is in the Madras Province, the sale 
is within Province. 

Amended Law-* 

If goods are in this Province or if goods are manufactured or 
produced in this Province later after contract, the sale is deemed to be 
within this Province, wheresoever the acts of ascertainment, etc., 
may be done. 

In the case of goods imported from outside the Province, if the 
acts of ascertainment, etc., or if the last of such acts indicating appro- 
priation, etc., are done within the Province, the sale is within this 
Province. This is the general law unaffected by the Amending Act. 

{New) Transfer of Property in Goods in Works Contract 
See 2 {%%) {New) and 2 {i) {Aryienied) 

\Nev^ Explanation (2)— Notwithstanding. — ^The provisions of the 
explanation prevail against the general law as set out in the Sale of 
Goods Act, 

' ' Sale or Purchase. — The reference is to the two schemes of taxation 
—Seller’s scheme and Buyer’s scheme (T.R. 4.) 

Time of sale. — ^The time when the sale shall be deemed to be 
effected is not expressly stated. But it follows from the definition 
of the term ^sale’ that sale shall be deemed to be effected at the time 
when property in goods passes 

By one person to another. — The transferor is the seller and the 
transferee is the buyer. The word ** person ” includes a joint family 

39. An amendment moved in the the consideration for sale is paid ** was 
Le^latlve Assembly to expressly negatived, 
de^e this matter as the ** tiine when Bee commentaiy to Sec. 2 
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Transfer of goods jfrom one branch of a firm to another branch is 
not sale, for, there is no transfer from one person to mother* 

Similarly where the owner entrusts goods to an agent or broker for 
sale, the entrustment does not constitute sale.^^ The relation of a 
dealer and broker is that of a principal and agent and not of a seller and 
buyer. The transferor must have title to the goods. Else no 
title passes to the vendee. If an agent entrusted with goods sells, the 
buyer acquires title only if the agent is a mercantile agent in possession 
of goods with the consent of the owner. 

See commentaries to Sections 8 and 14:-A. 

In the eourse of Trade or Business. See Sec* 2{b) Commentaries. 
In a Court sale there is no trade or business nor is Court a dealer. 
So Court sales are not taxable. Similarly if sale of pledged articles 
is casual, it is not taxable. But if it is part of business, it is taxable.^ ^ 
Cash, deterred payment or other valuable consideration. The 
present Act includes all forms of transfer of property in goods within 
the term 'sale^ whether the consideration therefor is cash, deferred 
payment or any other valuable consideration. In this respect, the 
definition is wider in scope and amplitude than the definition in the 
Sale of Goods Act, where the price or payment of money considera- 
.tion is an important element.'*® One practical effect of this seems 
to be, that, even where certain goods are exchanged for certain 
other goods, as, for instance, where a dealer sells finished silver arti- 
cles, receiving in exchange making charges and equivalent weight of 
silver, such a transaction would fall within the scope o4 the 
definition^®, though it would be outside the purview of the Sale of 
Goods Act. When old ooins,^’ valuable as curios, are sought to be 
exchanged for current coins, the transaction is sale. The transaction 
of exchange in Volkart Bros^ case*® would fall within the purview of 
the present Act, though it may not be sale under the Sale of Goods Act. 
Cksh connotes present payment, as opposed to deferred payment or 
postponed payment. 

For a transaction of sale, existence of valuable consideration or 
in other words, payment of money or money’s Worth is an important 
element*®. Valuable consideration means, consideration which is 


41. A.I.R. 1939 Bom. 435. 

Sec. 2(9) and 27, Sale of Goods Act. 

42. Seo* 27, Sale of Goods Act. 

43. See also Appendix setting out 
relevant statutory provisions. 

44. Press communique of the 
Ministry. 

45. See Sec. 2(10) and Seo. 4, Sale 
of Goods Act: 1948 (1) M.L.J. 161 case 
under present Act. 

46. 1948(1) M.L.J. 161 case under 
present Act. 

47. 25 Bom. 702. In coins which, are 
not legal tender, title does not pass by 
mere delivery, 

da 


48. 11 Mad. 459. 

49. The Bill as amended by the Select 
Committee used the words * money 
or other valuable consideration*. In 
the Legislative Assembly the Premier 
moved for the substitution of the 
words " cash or deferred payment *’ 
for the word “money** . The subs- 
titution makes no material change 
however. 

60. See. 2 (d). Contract Act — defi- 
nition of consideration. [See Appeu- 
dix]. 
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recognised by law. Consideration is lawful, itnless it is illegal, or 
immoral, or opposed to public policy® The term “ yaluable 
consideration,” is used in contradistinction to the term ^^good 
consideration.” The latter, Morals recognise as valuable, but Law 
does not. Thus 'gift' out of affection is a transaction, which is 
unsupported by consideration in law, while the transaction is 
supportable morally, and has thus ''good consideration.” Where 
there is, however, no consideration at all in law for a transfer, as in 
the case of gift, the transaction is not within the purview of this Act. 

Valuable consideration.— of. See T. R. 17. Details to be 
stated in return. 


Unlawful Business 


If the object of a business is unlawful, but there is consideration 
for sale conducted in the course of such business, the transaction of 
sale” nevertheless falls within this Act.®^ For instance, a prize chit 
transaction, under which subscribers contributing monthly subscrip- 
tions are given articles as a result of a drawing every month, the 
imlucky subscribers being given articles after the close of the period 
of chit, would amount to a lottery® ® but the turnover of the business 
is certainly taxable ; for, there is consideration for the transaction, 
though the object is unlawful. 


Mortgage, hypothecation, pledge or charge.— The words mortgage 
and hypothecation have practically the same meaning. A mortgage 
or i^othecation is a transfer of an interest in goods for the purpose 
of securing the payment of money advanced or to be advanced®^. 
Neither the Transfer of Property Act nor the Indian Contract Act 
refers to mortgage of movable property, but a mortgage of movable 
property has been recognised as valid in law. A mortgage Or hypothe- 
cation differs from a pledge. In the case of a pledge, possession in 
the goods is transferred to the pledgee while, in the case of a mortgage, 
possession is retained by the mortgagor®®. The word 'charge' has 
been defined, with reference to immovable property, in the Transfer 
of Property Act®®. 'Broadly speaking, a person can be said to have 
a charge on certain property, when he has only a right to payment 
frorn out of that property, without having any interest in the property. 
Unlike a mortgage, in the case of a charge, there is no transfer of 
interest in property®’. A mortgage, pledge, or charge of movable 
pmperty, is excluded from the c^egory of "sale” in this Act. 
Similarly licence is different from sale®®. A licence does not give 


51. Sec. 23, Contract Act. 

52. 8ee 33 Cal. 702 . Lawful con- 
sideration but unlawful object. 

A.I.B. 1939 All. 341’^ lUegal busi- 
A*I*B.> 1931 Lab. 376 ^uess nevertbe- 
A.I:B. 1926 Lab. 287 J less taxable 
under Income- 
Tax Aot« 


54. Sec. 68, Transfer of Property Act, 

56. A.I.B. 1932 Cal. 524 at page 528i 
Ss. 148 and 172, Contract Act. 

56. Sec. 100, Transfer !]^operty 
Act. 

57. AXB. 193^Lah. 466 (P.B.) 
A.LB‘. 1934 Bom. 189. 

A.I.B. 1932, Oudb 336 at Page 340, 

58. Bee. 52, Easements Act, 


53. Bee, 57 Mad. 923. 
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the grantee an interest in property. It merely imports permission 
to do something which otherwise would be unlawfol. A person getting 
licence for cutting or enjoying the usufiruct of trees is not liable to 
pay tax. A lease® ® is not sale. So a mere lessee is not taxable. 

Transfer on hire-purchase system and other instalment systems.— 
Transfer on Ture-purchase system*, and transfer on other instalment 
systems, form exceptions to the rule, that transfer of property in 
goods is an essential element in sale for the purpose of this Act. l^en 
consideration for sale is agreed to be paid in instalments, it is usually 
part of the agreement, that title in the goods is retained by the seller, 
till the instalments are paid enticely. The hire-purchase agreement 
is a popular feature of present day business transactions. ’Under 
the hire-purchase agreement, the title is retained by the transferor, 
but the -hirer (transferee), who takes possession of the article in ques- 
tion, has the option of either paying the stipulated instalments, and 
thereby becoming the owner of the article, or of terminating the 
agreement of hire and delivering the article to the transferor. The 
hire-purchase agreement differs firom sale. In the case of a sale, 
neither party can cancel the transaction, while, in the hire-purchase 
agreement, the hirer (a person^ who takes possession) can cancel the 
agreement. Secondly, in the case of a hire-purchase agreement, 
title is with the transferor till the entire consideration is paid, while 
in the case of a sale, title is transferred to the transferee®®. A hire- 
purchase agreement differs from a contract of sale for a price payable 
by instalments. In the former case, the hirer can terminate the 
agreement and return the chattel, while in the latter case, the vendee 
has become the owner, though he can pay the price in instalments, 
and he cannot therefore terminate the agreement® 

Shall he deemed. — ^This Act requiies the transactions mentioned 
in the explanation to be treated as sales though reaUy they are not 
sales under the General Law® K 

Validity of Tax on hire-purchase agreement— In effect the Sales 
Tax Act taxes an agreement under the General Law. Contracts is a 
subject m the concurrent list of subjects in the schedule to the 
Government of India Act, 1935, and in the absence of the Governor- 
GeneraFs sanction the repugnancy of this provision to General Law 
is not cured (Sec. 107, Government *of India Act). 

Hire-Purchase Agreement— Number of Sales 

For purchasing a costly article on Idre-purchase system a credit 
corporation' may advance money to seller on behalf of the -purchaser. 
But the single sale to purchaser alone would be taxable. On the 
othe;r hand a Credit Corporation may purchase the article itself and 
sell it to a purchaser^ recovering money in instalments. In such a 

69. Sec.105, Transfer of Property Act. 61. A.I.B. 1929 Mad. 884. 

60. A.I.R. 1932. AU 607. A.I.R. 1932 AU. 607. 

A.I.B. 1938 Nagpur 18. 62. A.I.B. 1930 P.C. 64 Meaning of 

A J.R. 1944 Mad.' 626» • shaU be deemed 
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case there are two sales, one sale to Credit Corporation and a second 
sale to purchaser both of which are taxable. 


TURNOVER IN HIRE-PURCHASE AGREEMENT. 

Though only some instalments are paid the entire considera- 
tion must be included in the turnover. 


[BEFORE AMENDMENT] 

{i) “turnover” means rt) “ 
the aggregate 
amount for which 
goods are either 
bought by or sold 
by a dealer, whether 
for cash or for de- 
ferred payment or 
other valuable con- 
sideration provided 
that the proceeds of 
the sale by a per- 
son of agricultural 
or horticultural pro- 
duce grown by him- 
self or grown on any 
land in which he 
has an interest whe- 
ther as owner, usu- 
&uctuary mortga- 
gee, tenant or other- 
wise, shall be 
excluded from his 
turnover ; 

Exfhmtion. — Subj eot 
to such conditions and 
restrictions, if any, as may 
be prescribed in this 
behalf— 

(i) the amount for which 
goods are sold shall 
include ai^ sums 
charged for any- 
thing done by the 
dealer in reE^)ect of 
the goods sold at 
the time of or be- 
fore the dehve^ 
thereof ; ; 


[AS AMENDED] 

turnover ” means tlie aggre- 
gate amount for which, 
goods are either bought by 
or sold by a dealer, whether 
for cash or for deferred 
pa3nnent or other valuable 
consideration provided that 
the proceeds of the sale by 
a person of agricultural or 
horticultural produce 
grown by himself or grown 
on any land in which he 
has an interest whether 
as owner, usufructuary 
mortgagee, tenant or other- 
wise, shall be excluded 
from his tuihover; 
Exphmtion . — Subject to such 
conditions and restrictions, if 
any, as may be prescribed in this . 
behaM— 

the aimxmnt for which goods 
are sold shall, in relation to 
a worlcs contract, he deemed 
to he the amount fo/yable to 
the dealer for carrying out 
such contract, less such por- 
tion as may he prescribed of 
such amount, representing 
the usual proportion of the 
cost of labour to the cost of 
materials used in carrying 
end srjtch cmtract ; 


(i) 



TvmoTm 
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[BEFORE AMENDMENig 

(ii) any casli or otter dis- 
^ count on tie price 
allowed in respect 
of any sale and any 
amount refunded in 
respect of articles 
returned by cus- 
tomers stall not be 
included in tbe 
turnover ; -and 

(iii) where for accommoda- 
ting a particular 
customer, a dealer 
obtains goods from 
another dealer and 
immediately dis- 
poses of the same to 
the said custo- 
mer, the sale in 
respect of such 
goods shall be in- 
cluded in the 
turnover of the 
latter dealer but 
not in that of the 
former; and 


[AS AMENDED] 

(ii) the Stnoimt for whicli goods 

axe sold shall include any 
sums charged for anything 
done hy the dealer in res- 
pect of the goods sold at 
the time of or before the 
delivery thereof ; 

(iii) any cash or other discount on 

the price allowed in respect 
of any sale and any amount 
refunded in respect of arti- 
cles returned by customers 
shall not be included in the 
turnover ; and 

(iv) where for accommodating a 

particular customer, a dea- 
ler obtains goods from 
another dealer and imme- 
diately disposes of the same 
to the said customer, the 
sale in respect of such 
goods shall be included in 
the turnover of the latter 
dealer but not in that of 
the former. 


TURNOVER 


L^^latlve changes (1939). As the word “ dealer ” has been 
defined as including a buyer as well, the Select Committee has added 
the words “ either bought or sold.” The explanation has been added 
by the Select Committee. The proviso providing for exclusion of 
agricultural or horticultural produce was added by the Legiriative 
A^mbly m 1939. 

Effect of Amendment of 19^ 


The new clause (i) to Explanation is necessitated by the decision 
of Government to tax Contractors on the goods used in a works 
contract [See amended 2 (h) and New 2 (ii)}. 

Tomover in ration to Act and Rules 

Sale or purchase, schemes, T. B. 4 (1) and (2). 

Non-taxable n'inimnin , Section 3. 

Dedadaons from T. B. 5. 
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Turnover of head office* and branches, T. R. 5 (2). 

Failure to submit return of, offence. Sec. 15 (a), 6. Sp T. E. 32* 

Duty to submit return of, Sections 3, 9, T, E. 6, 11, 13 and 16. 

G. S. T. R. 6 (9) and 6 (10). 

Turnover in exchange T. R. 17. 

Turnover of contractor, T. R. 4 (3). 

Analysis of sub-section and relevant rule (synopsis)— This section 
is the ‘‘ kernel ” of the Act. 

Turnover means, 

(i) the aggregate amount for which goods are 

{a) bought, in regard to goods taxed in buyer’s scheme 
T. R. 4 (2) 

or 

(&) sold, in regard to goods taxed in the seller’s scheme 
T.R. 4 (1). 

(ii) buying or selling to be by a dealer 

(iii) bu3dng or selling to be {a) for cash, (6) or for deferred 

payment, (c) or for other valuable consideration 

(iv) {New) In regard to a works contract the total amount less 

a percentage for services or labour is turnover [T.R. 4 (3) 
{NewYI 

In determining the amount of turnover 

I. the following shall be included : — 

Sums charged for an^hing done by the dealer in respect 
of the goods (a)' at the time of delivery, or (6) before 
delivery 

II. the following shall be excTvded i — 

(1) any cash discount, or 

(2) any other discount on the price allowed in respect 

of sale if conditions mentioned in T. B. 5 (1) {a) 
exist.’ 

(3) any. amount refunded in respect of articles returned 

by customers, if conditions mentioned in T.R. 5 (1)(6) 
exists 

(4) {{new) T.R. 5 (1) {g)} Freight Packing and delivery 

charges to be excluded. 

(5) turnover of mere accommodating dealer^ shall be 

excluded, if conditionB mentioned in T.R. 5 (1) (o) 
exist. 

(6) also T.R. 5 (1) {%) and T >R. 4 (1) (d), (e), (/), et«. 

1 The expression “accommodatijig dealer’^ is used for purpose of eonvenienoe. 
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III. proceeds of agricultural or horticultural ^ produce shall be 
excluded, if the produce is 
{a) grown by a person, or 

(6) grown on land in which the person has interest 
as (i) owner, (ii) usufructuary mortgagee, or (iii) 
tenant or otherwise® 

Aggregate amount. — The total amount for which goods are either 
bought or sold, is the turnover. If goods are sold by S to A, B, 0 and 
D for Es. 1,000 each, the aggregate amount of Es. 4,000 represents 
the turnover of S. 

GoodS^. — It must be noted, that 'turnover' under this Act includes 
also, the price for which exempted goods are purchased or sold. The 
net effect of the provision is, that dealers must show the turnover, 
not only in respect of taxable goods, but also goods, which are exempt 
from tax under this Act.® 

Sale of business as a going concern, is not to be included in the 
determination of 'turnover', though by such wholesale transfer, 
goods which form the stock-in-trade, may also be transferred.® See 
Turnover Eule 5 (1) (A). 

The amount however includes the amount for which articles 
manufactured by a person are sold,"^ for, manufactured articles are 
also goods. 

Inelttsion of Saldi Tax. — Sales turnover includes the sales tax 
coUeoted by sellers from their purchasers. See under Sec. 3. 

Bought by or Sold by. — The reference to the buyer’s and seller’s 
schemes of taxation. 

Turnover in exchange. — Where a dealer sells a finished silver 
article receiving maldng charges and equivalent weight of silver the 
turnover is the making charges plus the price of silver got from the 
buyer. See also T.E. 17- 


2. The clause relating to exclusion 
of agricultural produce found place in 
the definition of the word “ dealer ” 
in the BiU in 1937. But when the Bill 
was introduced in the Legislative 
Assembly, the exclusion clause, was 
tacked on to the definition of the term 
“turnover”. Certain verbal changes 
were introduced in the wording of this 
clause making the intention of the 
Legislature clear. 

3. An amendment moved in the 
Legislative Council in 1939 to delete 
the words “grown by himself, etc.” 
was lost. 

i. /Sec Sec.2(c) definition of the word 
* goods ^ 

6. An amendn^ent was moved in 
1939 to tosert the words “ Other than 
goods the or purchase of which is. 
exempt from taxaUon under this Apt” 


after the words “ goods ” in the defini- 
tion. The ameninent was opposed 
by the Premier, on the ground that 
dealers must keep proper accounts 
even in respect of the turnover of 
exempted goods, so that Government 
may judge the exemption property. 
The amendment was negativ^. 

fi. An amendment moved in the 
Legislative Council in 1939 to exclude 
su3i transfers was withdrawn on the 
assurance of. the Premier, that the Act 
is not intended to coyer such wholesale 
transfers. 

7. An attempt in 1939 to exclude 
from this sub-section the proceeds of a 
sale by a manufacturer of the goods 
manufactured by him was unsuccess- 
ful in the Legislative Assembly. 

7-A. Bee 1948 (1) M;L4 ipi (o^; 
under under pres^pt 
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Dealer.— 5ee Section 2 (5) Ttirnover arises only when a person 
buys or sells on his own behalf. The term “ Turnover ” is 
inappropriate to what is done by an agent in the way of bringing 
together a seller and a buyer for commission.® 

Cash or deferred payment See Section 2 (A). 

Agricultural and horticultural income® 

Agriculture is the science or art of cultivation of the soil (Oxford 
Dictionary.” See also “Anderson’s Law Dictionary”). 

Eaising by expenditure of human care and attention, products 
from the soil as food for man and beast, is agriculture in its primary 
sense. Apart from food products, even raising other useful products 
from the soil by human effort, like cotton, jute, linen, flax, sugarcane, 
etc., is agriculture, Eaising betel leaves is a process of agriculture. 
The raising of casuarina or timber trees is also a process of agriculture. 
But if timber or casucirina is agreed to be severed before sale, it is 
movable property which is taxable, [(^ee Section 2 (c).] Coffee, 
cardamom, rubber and groundnut are agricultural produce. 

Before 1st January 1948, tea was agricultural produce. But 
from 1st January tea is not agricultural produce for the purpose of 
this Act. See Section 2 (a). 

Intervention of human agency is an essential ingredient. Sponta- 
neous growth of timber, or forest or other tree! without any human 
effort is not agricultural produce entitled to exemption. 

Agriculture includes horticulture.* Pasturage is agriculture. 
But poultry farming, grazing of sheep, fishery^® and dairy-keeping are 
not agricultural operations for the purpose of the Act. 

Produce of agriculture means that which is the result of culture 
of the soil” Whether forest produce is agricultural produce 
see below. 

Interest as owner otherwise. — ^The condition precedent to the 
application of the proviso is, that the person who sells, must either 
have grown the produce, or it (the produce) must have been grown on 
land in which he has an interest. But, if the seller is one who has 
neither grown the produce nor interested in the land, the proceeds 
should be included in the turnover. Again, since the policy of the 


8. 1947(2) M.L.J. 220 case under the 
present Act. 

9. The present writer suggested dele- 
tion of the proviso. Small landholders 
and agriculturists with non-taxable 
turnover will be unafieoted. The 
deletion would oondace„to adminis- 
trative convenience. 

l(k See 24 Mad. 421 ; A.I.K. 1922 
Mad. 351. 

, 11. In 1922 Mad. 351 it was so held 
but in 1931 Mad. 659 Eeilly J. said 
that raasiiig trees to form plantations 
j>f woods ^and forests cannot be agri- 
VQ^OIIidpTOMS. 


12. See 1946 I.T.E. 788. See also 
[1946J I.T.R. 356. [1947] I.T.E. 181 

, and A.I.R. 1945 Ondh 35, 

[1947] I.T.R. 236. 

13. A.T.R. 1932 Mad. 757; X947. 
I.T.E. 245 and A.I.E. 1924 Cal. 668. 

14. ‘‘Law Lexicon” (published by 
M.L.J Office). 

15 Provided there is^ intervention 
of human agency, forest produce is 
agricultural produce, otherwise it is 
taxable. See A.I.E. 1922 Mad. 325. 
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WORKS CONTRAer 


' 39 

Act is to tax goods every time tiey are sold, even agricultiCral and 
horticidtural produce would be subject to taxation, when it is sold by 
the purchaser of such produce. Thus, if paddy is sold by the actual 
producer to a trader, the act of sale by the producer is not subject 
to taxation, but if the produce is sold by the trader to his customers, 
it can be the subject of tax. 

The lessee of forest produce like timber not having an interest in the 
land is liable to be taxed when he sells the timber.^® 

Where rent is payable in kind, produce given to the landholder 
by ryots is produce from land in which the landholder has interest 
and must be excluded. If, however, in lieu of rent a promissory note 
is executed to the landholder, and in repayment of the note, produce is 
given, or where a landlord for advances made, gets repayment in 
produce from the debtor, the produce is not agricultural produce from 
land in which the landholder has interest. 

But if a money-lender takes an usufructuary mortgage or lease of 
some villages and receives produce from the ryots, the produce so 
received is agricultural produce. 

Agricultural or Horticultural produce out of land outside Madras 

Province 

If such sale takes place outside the Province, the sale is outside 
the purview of the Act. If such produce is brought into the Province 
and sold, it is a matter not free from difficulty whether the 
amounts have to be deducted. The better view seems to be that 
deduction is permissible. 

Works Contract (New) 

Unmetalled Eoads — Contract eoe 

Where a contractor has to pay for the ^earth% he is taxable on 
the value of material impliedly sold. But if earth is merely dug by 
labourers from nearby pits belonging to Government or local bodies- by 
labourers employed by the contractor who pays nothing for the earth 
dug, the contract is only one for labour or services and he is not taxable. 

Differential Turnover 

In the installation of machinery, buildings, etc., a larger proportion 
of the contract amoimt represents the value of materials, while in the 
construction of roads, a larger proportion of the contract amount 
represents value of services or labour 

16. A.I.R. 1930 Mad 764 A.I.R. 1945 Mad. 114. Constmina 

17. See A.I.R. 1932 Mad. 436. Income-Tax Act held Agricultures 

A.I.R. 1932 Ran. 19 (F.B.), income means such income in British 

18. A.LR. 1936 P.C. 172. India. 

19. AJ.R. 1937 Mad. 745. The case 20. Se^ A.I.R. 1939 P.O. 236. 
tinder a repealed provision of Income- ** Quantitative valuation of buildings.*’ 
Tax Act is no guide. 

7 
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[For conditions see Turnover Eule 5 (1) (c).] Here again accounts 
must disclose tte name of the real seller selling to accommodate 
another dealer without stock. 

Immediately means reasonably short time.®^ The object is 
to prevent evasion. If goods are not sold soon they may get mixed 
up with other stock and escape taxation. 

Bad debts. — ^Bad debts or debts which a dealer is unable to recover 
are nevertheless to be included in the turnover. 

[NEW] 

(ii) ' works contract^ means any agreement for 
carrying out for cash or for deferred payment or other 
valuable consideration^ the construction, fitting out, improve- 
rmnt or repair of any building, road, bridge or other 
immovable property or the fitting out, improvement or repair 
of any movable property ; 

Effect of Amendment of 1947 

Where a contractor executes a work for a lump sum, there is an 
implicit sale of the goods used by him for the work. The object of 
this sub-clause is to define a ‘‘ Works Contract Clauses 2 (h) and 
2 {i) (sale and turnover) have also been amended. The net effect is 
that the contractor is taxed on the value of goods used in the contract. 

A similar provision is found in the Sales Tax Acts of Bengal, 
Bihar, Bombay, Central Provinces and Cochin. 

Sulhseetion in relation to relevant rule 

[See Sec. 2 (i), Gross Turnover in Works Contract and T.E.l (3).] 

COMMENTS 

A works contract is a combination of some or all the three elements. 

' movable property, immovable property and services in varying pro- 
portions. This Act can cover only sales of movable property. So 
provision is made for arriving at the value of movable projperty sale of 
which is implicit in the Works Contract. [See Section 2 (^),] 

A Works Contract may basically relate to immovable property 
like Building, Eoad and Bridge or it may relate to movable property 
like car, radio and other movable articles. The nature of the work may 
be (1) construction, (2) fiitting out, (3) improvement, or (4) rfepair. 
When a road is constructed or repaired, there is* Works Contract with 

29. Aa amendiueDt moved to delete 30. An amendment wihch sought 
the word “ immediately ” was rejected to exclude bad debts, horn turnover 
by the Legislative Assembly. (Legis- was thrown out by the Legislative 
, lative Debates, Vol. XII p. 646). Assembly and the Legislative Council. 

See ** Maxwell’s Interpretation of (Legislative Debates, Vol. XII, p, 649). 
Statutes’’ (4th Edition), p. 660. 
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taxable tonover. Equally wben a oar is repaired there is a wor k 
contract with taxable turnover. [Section 2 (i)J. 

Cash, deferred payment or valuable conSderatton.— See Section 
2 W- 

Contractor as dealer . — See Section 2 (i>). 

Contractor place of business . — See Section 2 (6). 

(j) “ Year ” means the financial year. 

COMMENTS 
Finaneial Year 

Financial year means year from the 1st April to 31st March ® K 


31, Sec. 3(10), Madras General Clauses Act. 
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[Sections 3 to d-A-] 

LIABILITY TO TAX, EXEMPTIONS AND MODIFICATIONS. 

BEFORE AMENDMENT. 

Liability to tax. 

3. (1) Subject to tte provisions of the Act, every dealer 
shall pay in each year a tax in accordance with the scale specified 
below : — 

(a) (i) If his turnover does _ 

exceed fifteen thousand rupees. J 

(ii) If his turnover exceeds^ 
fifteen thousand rupees but does ( One hundred and 
not exceed twenty thousand f forty-four rupees, 

rupees. J 

(b) If his turnover exceeds *1 One per cent of 

twenty thousand rupees. j such turnover. 

Provided that any dealer whose turnover in any year is less 
than ten thousand rupees shall not be liable to pay the tax under 
this sub-section for that year. 

Provided further (1) that in respect of the same transaction 
of sale, the buyer and the seller shall not both be taxed, but only 
one of them, as shall be determined by the rules made in this behalf 
under sub-section (2), shall be taxed thereon, and (2) that, when 
the amount for which any goods were bought by a dealer has been 
included in his turnover, the amount for which the same goods were 
sold by him shall not be included in his turnover, for the purposes 
of this Act. 

(2) The turnover for all the purposes of this Act shall be 
determined in accordance with and the tax shall be assessed, levied 
and collected in such manner and in such instalment as may be 
prescribed by the rules made by the Pfovincial Government in this 
behalf ; 

Provided that no rule for the determination of the turnover 
shall come into force unless approved by a resolution of the 
Legislative Assembly. 

(3) Subject to any rules made under sub-section (2), the 
assessing authority may fix the turnover of any dealer in any year 
at the amount of his turnover in the previous year. 
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LIABILITY TO TAX 

[AS AMENDED] 


4.5 


Levy of Taxes on Sales of Goods 

3. (1) Subject to the provisions of this Act, — 

{a) every dealer shall pay each year a tax on 
his total turnover for such year ; and 

(6) the tax shall be calculated .at the rate of 
three pies for every rupee in such turnover. 

(2) Subject as aforesaid, the sale of any of the 
goods mentioned below shall be subject to a tax at the rate 
specified in respect thereof, at such single point in the series 
of sales by successive dealers as may be prescribed : and the 
tax shall he paid by the dealer concerned on his turnover in 
each year relating to such goods, and shall be in addition to 
the tax to which he is liable undo' suh-section (1) on his 
total turnover for the year : — 

Rate of tax for 
every rupee in 

DE^^C'RTPTJOX OF THE GOODS the turnover relahng 

to mrh good^» 

( 1 ) ( 2 ) 

(i) Motor vehicles inct/uding motor 
cars, motor taxicabs, motor cycles and cycle 
combinations, motor scooters, motorettes, motor 
omnibuses, motor vans a/nd motor lorries. 

Chassis of motor vehicles 
Component parts of motor vehicles . . ^Six 

Articles (including rubber and other tyres pies, 
and tubes and batteries) adapted for use as 
parts and accessories of motor vehicles, not 
being such articles as are ordinarily also 
used for other purposes than as parts or 
accessories of motor vehicles. . . . . ^ 

(ii) Refrigerators, and am conditionmg \ Six 

plants . , . . .. • . J pi^ 
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(iii) (a) Wireless reception mstrwmnts 
and appa/ratus and component parts thereof , 
inoT/uding all electrical accumulators, ampU- 
fiers and loudspeakers which are not spedally 
designed for purposes other than wireless 
reception 

(h) Radio gramophones . . 

(iv) (a) Cinematographic, photographic 
and other cameras, projectors and enlargers ; 
lenses and other parts of and accessories to 
such cameras, projectors and enlargers; and 
films, platen, paper and cloth required for 
use therewith . . 

(6) Binooidars and opera glasses . . 

ip) AU electrical goods, instruments, 
apparatus and appliances, including fans and 
lighting bulks, electrical earthenware and 
porcelain, and all other accessories. 

(vi) Any pen, pencil, err pen and pencil 1 Three 
set, sold for twenty rupees or more . . J pies^ 

(pii) All clocks, time-pieces and watches ; I Three 
and parts thereof . . . . . . j pies. 

(3) A dealer whose total turnover in any year is 
lees than ten thousand rupees shall not he liable to pay 
any tax for that year under sub-section (1) or sub- 
section (2). 

(4) For the purposes of this section and the other 
provisions of this Act, turnover shall be determined in 
accordance with such rules as may be prescribed : 

Provided that no such rules shall come into 
force uidess they are approved by a resolution of the 
Legislative Assembly. 

(5) The taxes xmder sub-sections (1) and (2) shall 
be assessed, levied and collected in such manner and in 
such instalments, if any, as may be prescribed ; — 
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Provided that — 

(i) in respect of the same transaction of 
sale, the buyer or the seller, but not both, as determined 
by such rules as may be prescribed, shall be taxed ; 

(ii) where a dealer has been taxed in respect 
of the purchase of any goods in accordance with the rules 
referred to in clause (i) of this proviso, he shall not be 
taxed again in respect of any sale of such goods effected 
by him. 

(6) Subject to such rules as may be prescribed, the 
assessing authority may assess a dealer for any year as 
if his transactions in such year had been the same as 
in the previous year. 

Application of the Act ' 

4. The provisions of Section 3 of this Act shall not 
apply to the sale of -electrical energy, motor spirit as 
defined in the Madras Sales of Motor Spirit Taxation Act. 
1939, tobacco in any form whether manufactured or not. 
and any goods on which duty is or may be levied under 
the Madras Abkari Act, 1886, or the Opium Act, 1878. 
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[BEFORE AJ^IENDMENTJ 

Exemptions from Taxation 

5. Subject to suoli restrictions and conditions as may be pres- 
cribed, including conditions as to licences and licence fees, the sale of 
bullion and specie, of cotton, of cotton yarn, and of any cloth woven 
on handlooms and sold by persons dealing exclusively in such cloth 
shall be exempt from taxation under section 3. 

Sale of Hides and Skins 

6. Subject to such restrictions and conditions as may be pres- 
cribed including conditions as to licences and licence fees, the sale 
of hides and skins, whether ta,nned or untanned, shall be taxed 
under section 3 only at such single point in the series of sales by 
successive dealers, as may be prescribed. 
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[AS AMENDED] 

Exemptions and reduction of^ax in certain cases 

5. Subject to suoi. restrictions and conditions as 
may be prescribed, including conditions as to licences 
and licence fees — 

(t) the sale of cotton, of bandspun yarn and of 
any clotb woven on handlooms ivholly with Tumdspun 
yarn and sold by persons dealing exclusively in sucb 
clotb, shall be exempt from taxation under Section 
3, sub-section (1) ; 

{ii) the sah of cotton yarn other than handspun 
yam shall be liable to tax under Section S, sub-section 
{!), only at such single jmnt in the series of sales by 
successive dealers as may be presmbed and only at the 
rede of one half of one per cent of the turnover at 
the point ; 

{Hi) the sale of any cloth woven on handlooms 
wholly or pa/rily with miU yarn shall be exempt from 
taxation under Section 3, sub-section {!), if the sale is 
to a wholesale or retail dealer in the Province, or if the 
sale is for delivery outside the Province and ddivery 
is actually so made ; 

{w) the sale of bullion and specie shall be liable 
to tax under Section 3, sub-sedion {!), only at such 
single point in the series of sales by successive dealers 
as may be prescribed and only at the rate of one-fourth 
of one per cent of the turnover at that point. 

(v) the sale of tea grown by the sdler or grown on 
any land in which he has an interest, whether as oumer, 
usufructuary mortgagee, tenant qr otherwise shall be 
exempt from taxation under Section 3, subsection 
{!), if the sale is for delivery oxdsidethe Province and 
delivery is actually so made ; 

{vi) tbe sale of bides and sldns, wbetber tanned 
or untaimed and of newspapers, that is la say, of 
periodical works containing public news or comments 
on public news shall be liable to tax under Section 3, 
sub-section (1), only at sucb single point in tbe 
series of sales by successive dealers as may be 
prescribed. 
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[NEW] 

Power of Government to notify exemption, and 
reduction of tax 

6. (1) The Provincial Government may, by notification 
in the Fort St. George Gazette, make an exemption, 
or red/action in rate, in respect of any tax payable under this 
Act— 

(i) on the sals of any specified class of goods, 
at all points or at any specified point or points in the series 
of sales by successi/oe dealers; or 

[ii) by any specific class of persons, in regard to 
the whole or any part of thei/r turnover. 

(2) Any eooemption from tax, or red/uction in the rate 
of tax, notified under subsection (1 ) — 

(a) may extend to the whole Province or to any 
specified area or areas therein ; 

(b) may he subject to s^ich restrictims and 
conditions as may he specified in the notification, induding 
conditions as to licences and licence fees. 

[NEW] 

Liability to tax 

6-A. If any restrictions or conditions ’prescribed under 
Section 5 or notified under Section 6 are contravened otr 
are not observe by a dealer, or in case a conditim so 
prescribed or notified requires that a licence shcdl be taken 
out or renewed, if a licence is not taken out or renewed by the 
dealer or if any of the conditions of a licenee taJcen out or 
renewed by him are cmtravened or are not observed, the sales 
of the deaW, with effect from the commencement of ^ year 
in which such contravention or non-observance took place, 
may he assessed to tax or taxes under Section 3, as if the 
provisions of Section 5 or of the notification under Section 6, 
as the cose may he, did not apply to sudt sales and no^mth- 
standing that a licence, if any, taken <M or renewed hy 
the dealer continued or contirmes to U in force d/wring 
the year. 



TABLES 

The following tables pointing out the changes introduced by the Amending Act of Ifl'tT. would be found to 
be^ useful. 

OLD AND NEW SECTIONS 



►wn by seller or in land in which seller has Section 2 (i) (excepted in 
iterest. calculation of turnover). 


OLD AND NEW SECTIONS- (coni.) 

(Sections 3 to 6 — cont.) 
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LIABILITY TO TAX 
Effect of the •Amending Act of 1947 
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COMMENTS 

See '' Assessment ” under " Analytical Study of the 
Taxation Law’* Introduction and Sec. 9. 

Subject to the Provisions of this Act. — Section 3 (1) is subject to 
the other provisions of the Act like Section 4 to 8. ' Thus the normal 
scheme of taxation is cumulative or multi-pointed. The exceptional 
schemes are : (1) a single-pointed additional tax on specified luxury goods 
[Section 3 (2)], (ii) a single-pointed tax on specified goods like bullion, 
and specie, Indes and skins, non hand-spun yarn, etc., covered by 
licence as provided in Section 5, and (iii) other schemes of reduction 
of points of tax under Section 6 (new) if notified. Similarly, the 
normal rate of tax is three pies m the rupee. The exceptional rates 
are : (i) an additional tax on luxury goods at 3 or 6 pies in the rupee 
[Section 3 (2)], (ii) a smgle-pointed tax at 1/4 per cent, on bullion 
and specie and at J% on non-handspun cotton yarn, (in) other reduced 
rates if notified under Section 6. 

Again, the normal scheme is to tax all goods at the point of sale or 
purchase. The exceptions are set out in Section 4 (excepted goods) 
and Section 5 (i), (iii) and (v) (export of certain goods, sales of handspun 
cloth, etc., covered by Ucoice), Additional exceptions to this rule 
operate when a Notification is issued under Section 6 (e.g., export of 
jute. — Notification No. 717). 

Exemption limit. — The normal exemption limit is anything less 
than Rs. 10,000. So if the turnover is less than Rs. 10,000, do tax 
is payable. Eor instances of withdrawal of exemption liimt, see 
Section 14-A (new) which provides that the agent of a non-resident 
must pay the tax irrespective of this exemption limit, and Section 8-B 
which provides for the dealer even within the non-taxable minimum 
turnover paying tax or taxes collected from customers to Government. 

The actual turnover of a dealer is a matter peculiarly within the 
knowledge of a dealer within the meaning of Sec. 105, Evidence Act. 
So where it is shown that the total turnover of a dealer who acts also 
as a broker in certain transactions, is over Rs. 10,000, the onus of 
proving that the total turnover as a dealer excluding agency transac- 
tions is less than JRs. 10,000, is on the dealer. ^ 

Slab rates [Old ). — Slab rate taxes of Rs. 96 and 144 apply only up 
to 31st December, 1947. Under the Amended Act, and notifications 
issued, slab rates apply only to fresh fruits. 

Cumulative or Multi-pointed Tax.— -Every time goods are sold they 
are taxable. The same goods are taxed as many times as they are 
sold. In this respect the tax system differs from the schemes in force 
in Bombay, Bihar and Bengal. (See Introduction.) 


. 1. ^ee 1948 (2) M.L.J. 93 (Case under present Act.) 
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Rate of Additional tax on Luxuries* i-a — ^Additional tax of 3 pies 
in the rupee is leviable on Radio and Wireless goods, Pbotographio 
Goods, Electrical Goods, Pen, Pencil, Clocks, Watches, etc. 

On Motor Goods, ^ Refrigerators, air conditioning plants, etc., the 
additional tax loadable is 6 pies in the rupee. A motor cycle is subject 
to enhanced rate. But an ordinary cycle is not a luxhry article and ivS 
not subject to this additional tax. 

The words not ordinarily used for other purposes ’’ and 
“ specially designed ’’ [Sub-sec. 2 (i) and (in) («;] show that the 
enhanced rate does not operate if the accessories, etc., are not specially 
designed but are otherwise ordinarily used. 

It must be noted that this additional tax is leviable in the case 
of pen, pencil or pencil set only when sold for Rs. 20 and more at a 
time. Obviously, if ordinary pencils or pens are sold for a few rupees, 
such small sales partake of necessaries. Only costly pens, pencils and 
pen and pencil sets are luxuries. 

This one-pointed additional tax differs from one-pointed tax 
leviable under Section 5. 

Firstly, this tax is in addition to normal tax of 3 pies jn the rupee 
while the reduced tax under Section 5 is an exception to the normal 
tax levy. 

Secondly, in the case of levy of luxury tax the dealer is not licen- 
sed while in the case of the exceptional reduced tax under Section 5, 
the dealer must be covered by licence. 

Luxury goods^ tax point. — Under T. R. 4 (B) the first taxable dealer 
or first dealer not exempt from tax by reason of the turnover being less 
than the taxable minimum [Section 3 (3) ] is liable to pay tax. The 
first taxable dealer^s sale is the taxable point and at'other points In the 
chain of sales, the articles are exempt from luxury tax though they 
continue to be ‘subject to the or^nary tax of 3 pies in the rupee. 
If the first dealer has a non-taxable turnover, the second dealer if he 
has a taxable turnover or the fiust subsequent dealer with a taxable 
turnover is taxed as the first taxable dealer. 

Turnover Rules — ^Approval by Assembly.— The Turnover and 
Assessment Rules were approved by the Assembly in 1939. The 


1-A. The need for taxing luxury 
articles at a steep rate was pointed out 
by the present writer in the first Edition 
of this book and also communications 
to Government. Increase in normal 
rate to finance prohibition was also 
suggested by the present writer 

2. The rate originally contemplated 
by the Government on luxury articles 
was 2 annas in the rupee. The Select 
Committee reduced the rate to a maxi- 
mum of 6 pies m the rupee, as there 


was real danger of trade in luxury 
articles slufting to adjoining provinces 
and States. For instance, on a car 
costing Rs. 10,000 a tax at the rate of 
12^% would involve payment by the 
dealer of Rs. 1,200 as tax. But a 
purchaser could easily purchase bis 
car outside the Province and evade the 
tax since the transport and incidental 
charges would not exceed Rs. 200 to 
Rs. 500. (Finance Minister’s Speech m 
the Legislative Assembfy on l-Z2*-47). 
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amendments to Eules necessitated by the Amending Act of 1947 were 
approved by tbe Assembly on 19tb Beoember 1947. The Eules were 
not, and need not be placed before the Upper House, according to 
this Act. But these rules also have to be published in the Gazette 
for four weeks and then for a fifth time in the finalised form [Section 
19 (4) and (5)]. ^ 

Assess, levy and collect — The words show the different stages that 
pass before tax is actually realised '' assess ” means fix amount of tax. 

Levy ” means impose tax. 

Provisions against double taxation. — The proviso is a safeguard 
against double taxation. The first part of the proviso provides, that 
the same transaction shall not be taxed twice over in relation to both 
the parties (seller and purchaser). The second part of the proviso is, 
that the same person shall not be taxed twice over.® The rule can 
be illustrated as follows ; — Suppose A, B and C are dealers under the 
Act and B purchases goods from A and sells them to C. The rules 
framed provide whether A or B shall be taxed on the turnover 
of the sale of the goods but both shall not be taxed, since 
the seller and purchaser shall not be taxed in respect of the same trans- 
action of sale. If the price of goods is included in the turnover of B 
and taxed on purchase it shall not again be included in his turnover 
when he sells them to C. But C will be taxed on his purchase (the 
goods being in the buyer’s scheme) and so on. But supposing the price 
of the goods is included in the turnover of A the seller and taxed on 
the seller’s scheme, then B’s turnover is not taxable in respect of his 
purchase from A, but his turnover is likely to be taxed in respect of 
his sale of the goods to C. But C will not be taxed in respect of his 
purchase^ and so on. 

- TAXING ON TURNOVER OP PREVIOUS YEAR 

Each year, any year, previous year.— Section 3 (1) makes it clear, 
that the tax every year is to be fixed with reference to the turnover 
for that very year. Unlike the Income-tax Act which provides for 
assessment being based on the income of the previous year®, the normal 
basis of assessment m this Act is the turnover of the year in respect 
of which the tax is levied. This is the rule. But sub-section (6) 
provides, that the assessing authority “ may fix the turnover in any 
year at the amount of his turnover in the previous year.” 

The object of sub«sections (1) and (6) of this section seems to be 
this. The tax on turnover shall not have retrospective operation. 
So only turnover after the coming into operation of the Act, is to 
be taxed. But, for the sake of convenience the tax may be initially 
fixed on the basis of a turnover of a previous period ”.® So power is 

3. For provisions as to relief from 4. See Legislative Debates 1939 (VoL 
double taxation see Sec. %(i), (in) and XII, No. 8, p. 579). 

Sec. 8. Still another provision against 5. A.I.R. 1934, P.C. 34. 

double taxation of goods is Sec. 4. 6. Report of the Select Committee, 

( 1939 ). 
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given to the assessing authority to fix the turnover in a year, with 
reference to the turnover of the previous year and if the turnover 
later on is found to be less than the turnover of the previous year, 
the excess would be refunded. Rules provide for matters relating to 
refund of excess tax collected, or for collection of excess tax due. 
{See Turnover Rules 6 to 12). 

Previous year. — The year under this Act is the financial year 
and the 'previous^ year referred to is the previous financial year. 
The Income-tax Act^ defines the "previous year' as '' the twelve 
months ending on the 31st day of March next preceding the year 
in which the assessment is to be made, or if the accounts of the assesses 
have been made up to a date within the said twelve months in respect 
of a year ending on any date other than the said 31st day of March, 
then at the option of the assesses, the year ending on the day to which 
his accounts have so been made up ” 

We will now consider some miscellaneous matters. 

(i) Liability of Dealers. 

(ii) Miscellaneous exemptions and non-exemptions. 

(lii) Miscellaneous deductions. 

(iv) Re-opening of Ass'essment 

UABHITY OF DEALERS 

[See Sections 2(6), 8 and 14-A] 

An agent doing business on behalf of a foreign principal or non- 
resident principal and also independent business of his own cannot 
claim exemption unless the aggregate turnover is less than Rs. 10,000. 
It is immaterial that the turnover of either business is less than 
Rs. 10,000. 

If a person acts as a dealer in some transactions and as a broker 
in other transactions on pnwa/ac^e proof of the evitire turnover being 
over Rs. 10,000, onus is shifted on the assesses to show non-liability 
on the ground of turnover as dealer (after separating agency transac- . 
tions) being below the taxable minimum^ 

Contractors are also liable since in respect of a Works contract 
there is implicit sale of materials used in the contract. See also 
Introduction Section 2 (A), 2 (i) and Turnover Rule 4 (3) {new 
sub-rule). 

Practically all the goods used by contractors are on the seller’s 
scheme. 

Thus all persons mentioned in Section 2(6), as also agents of 
non-resident principals under Section 14-A and contractors are dealers 
and are liable. But an agent of a principal residing within the province 


7 . See 2(11), Income-tax 
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is not a dealer. He may take out a licence under Section 8. But on 
the ground that he has not taken out a licence, he cannot be 
considered, as a dealer taxable under the Act’ a. 

In respect of incapacitated persons, the guardian, trustee or 
agent, and in respect of business of admimstered estates, the Adminis- 
trator-General, Official Trustee, or Receiver or Manager are liable {See 
G.8.T.R. 22 & 23.) 

In respect of business in which a new partner is taken, the new 
partner is liable (6.S.T.R. 19). In fact, all partners are jointly and 
severally liable to pay tax (G.S T.R. 19). In a dissolved partnership, the 
partners prior to dissolution (G.S.T.R. 20) and in the case of death 
the legal representatives of deceased dealers (G.S.T.R. 21) are liable. 

On failure to notify discontinuance (G.S.T.R. 21) or dissolution 
of partnership (G.S.T.R. 20) the authorities may consider the business 
to be continuing and there is a risk of liability continuing. {See also 
under G.S.T.R. 20 and 21). Whether such failure is an offence — see 
Section 15 and G.S.T.R. 32. 

Sales outside Province. — In regard to sales outside the Province 
no liability arises [See Section 2 (A) and Section 2 (i) and T.R. 6 (2).] 

Miscellaneous Exemptions and Non-Exemptions 

[^66 Sections 5, 6, 8 and T.R. 5 and Commentaries] 

Certain miscellaneous exemptions not coveted by the above 
Sections are (i) Court, (ii) Crown, (iii) Fair Price Grains Shop, (iv) Stan- 
dard cloth, etc. 

Court Sales 

Sales of moveable poperty by Court, whether in execution of a 
simple money decree or in execution of a decree on mortgage of move- 
ables are not taxable. (Press Communique by Ministry). 

Crown Sales (Sales by and to Government) 

It is a principle of law that in the case of a taxing enactment 
even the Crown is bound unless exempted®. 

But Government decided not to tax sales by any Department of 
the Government of India or Provincial Government. So sales of stamps 
by Government Treasuries dir^tly or through licensed vendors and 
sales of Gold or Silver (bullion and specie by the Reserve Bank) are 
not taxable (See also Section 154, Government of India Act). For the 
same reason sales in refreshment rooms of State Railways are not 
taxable. Similarly, sales by Government Departments engaged in the 

7-A. i5?ee 1947 (2) M.L.J. 220 (Case under the present Act). 

7B. Bee pages 26 to 30. For oases relating to place of contract where parties 
meet, and where contract is by correspondence, Bee 32 Cal. 884 at pages 
889 and 890. 

27. Mad. 365 ; AJ.B. 1931 Cal 669 ; 

A.I.B. 1933 Mad. 764 (insurance acceptance). 

8. A.I.R. 1936 Bom. 347. 
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production of industrial goods are not taxable. Government decided 
also not to tax sales to Central Government of Standard Cloth by 
mills as such sale was at cost price or even below cost price. 

In November 1943, Government granted exemption from taxation 
to transactions by or on behalf of U.S A. of Lease and Lend materials. 
But the exemption was later withdrawn with effect from 1st June 1945. 

Fair Price Grains Shop and Ration shop. 

The owner of a fair price grains shop is not a dealer since he has no 
profit motive. He is exempt from tax [See Section 2 (6) under 
“ business *'J. But the owner of a licensed ration shop is a dealer 
since he derives profit. 

Exemption for Sale of Standard or Non-standard Cloth 

The Government declined to grant exemption in respect of (a) retail , 
sale of standard or non-standard cloth, (6) sale by mills of Standard or 
non-standard cloth, and granted exemption only m the cass of sale of 
standard- cloth by mills to the Central Government as such sale to the 
Central Government is at or even below cost price. [See also comments 
to Section 2 (6) under “ Business ”.] 

Certain Unexempt Goods 

(i) Milk and Foodstuffs, (ii) Jewellery and (iii) Coffee 

Milk and Foodstuffs. — ^Foodstuffs, milk, and articles of necessity 
are not exempt from tax. Even ration shop dealers were held liable to 
pay tax though they did not collect the tax from customers, the reason 
being that the price fixed was inclusive of Sales Tax. In Bengal and 
Bombay, foodstuffs and milk are tax-free goods and* in the Punjab 
exemption is specifically granted to sales of foodstuffs {See Introduction 
and Appendix.) 

Jewellery, Precious Stones, Silverware, Gold thread.— Jewels and 
precious stones are not exempt from tax. It must also be noted that 
they are not subject to luxury tax®. If jewellery, silverware and gold 
thread are manufectured and sent out of the Province, they are entitled 
to rebate [ See Items 22, 41, 47 in Notification ]. 

Coffee. — ^At the stage of sale by the primary producer, viz,^ sale 
by the actual producer or by the person having interest in the land 
in which the produce is produced, coffee is exempt from tax ^nd the 
proceeds of such sale are excluded in the calculation of turnover [Sec- 
tion 2 (i).] This is the law both before and after 1st January 1948, 
The law on this point, unlike tea, is unaffected by the recent 
Amending Act.^® At subsequent points of sale in the chain of sales, 
coffee is taxable. There is no need for any licence for dealing in 
coffee under this Act. 

9. In the absence of effective land xng Madras. The proposal was there- 
barriers, it was felt that a luxury tax fore dropped (Finance Minister’s Speech 
on diamonds and other precious stones in the Legislative Assembly on 
would be difficult to administer, since 1-12-1947). 
there are jStates and Provinces adjoin- (10, See Foot-note on next page.) 
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Miscellaneous Deductions 

[Deductions Genebally, See T.R. 5] 

Dharmam* — No exemption is allowable for money spent on charity. 

Deduction for Sales tax paid. — Sales tax levied by a dealer and 
collected from his customer though separately shown by entries in 
bills is also part of the turnover (part of aggregate price for which 
goods are sold). So m calculating the turnover, no exemption is allow- 
able for sales tax levied and collected from customers. (Instructions by 
Government to the above effect were issued to operate from 1-4-1944.) 
But under the Income-tax Act a general sales tax paid irrespective of 
whether there is profit or not should be deducted as a deduction under 
the head of business expense. (Central Government’s instructions to 
Income-tax Authorities.) 

Groundnut.— See T. R. 18. 

Deduction of value of copra. — At present in the sale of cocoanut 
oil, no deduction is allowed of the value of copra purchased and 
converted into oil.^^ 

Re-opening of Assessment 

See also 6. S. T. R. 17 and 18 — The principle of res jidicata does 
not apply in respect of assessment made under the Act. But, 
when an assessment has been made after due enquiry by an oflhcer, 
it operates to create an estoppel by record and a succeeding ofiSicer 
cannot arbitroHly change the assessment though he is entitled to 
re-open the assessment within the limits provided in rules 17 and 
18 (G, S. T. Rules). ^ ® Till the time fixed for re-opening (Rules 17 and 
18) in a strict sense, the assessment is not final. 

Modes of Recovery of Taxes, See Sec. 10. 

ESCAPED ASSESSMENT AND RECTIFICATION 


[See G.S.T.R. 17 and 18] 


Powers of Officers. 
Duties of Assessees 


See IntrodiLction — Analytical Study of the 
Taxation Law ” and Sections 9, 13, 14 and 
G. S. T. R, 24 to 27. 


10. As coffee is going into the hands 
of the Coffee Board which is under* 
the control of the Government of India, 
it was felt that a tax at the stage of 
sale by the primary producer may 
indirectly amount to taxing the Govern- 
ment of India. So the Provincial 
Government decided to continue the 
statubs quo of not taxing it at the stage 
of sale by the primary producer, Tn 
view of the abolition of Coffee Control, 
the matter is likely to be re-examined. 
(Legislative Assembly Debates on 
1-12-1947.) 

H. In the Legislative Assembly an 
amendment to allow such dedijotion 


was moved. On the assurance of the 
Pinance IVCnister to have the matter 
examined by the Advisory Committee 
the amendment was not moved. 
(Legislative Assembly Debates on 
19-12-1947). 

12. A.I.R. 1930 Mad. 209. 

See also A.I.R. 1929 Mad. 453. 

* 13. Cases under Income-tax Act.— 
A.I.R. 1938 Cal. 537. 

A.LB. 1938 P.C. 175. 

A.LR. 1933 Rang. 360. 

A.I.R. 1936 Rang. 219. 

A.I.R. 1938 Lab. 867. 

1939 1.T.R. 363. 

14. A.I.R. 1939 Bom. 362. 
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SECTION* 4 

COMMENTARY 

Legislative changes (1939). — This section was added hy the Select 
Committee, in order to exempt goods which are already subject to 
taxation under other enactments. In one sense this section also 
embodies a rule providing for relief from double taxation. 

Relation of Act and relevant Rules.— Deduction for sale of articles 
under Section 4 is allowed if separate accounts are kept — see T.E..5(l)(d). 

A dealer or licensee dealing in taxable goods and also in goods fall- 
ing under Sec. 4 must keep separate accounts. In the absence of separate 
accounts the deduction may be disallowed. See G. S. T. R. 12 (1). 

* 

Levy of du^ on sale of electric energy.— Under Section 3 of the 
Madras Electricity Duty Act (1939), a duty .at the rate of 6 pies per 
unit of energy is leviable if the licensee has sold electricity at a price of 
more than two annas per unit. 

Tax on sale to motor spirit. — The Madras Sales of Motor Spirit 
Taxation Act (1939) levies tax on petrol and motor spirit. 

Tax on manufactured tobacco.— Section 4 of the Madras Tobacco 
Act of 1939 was repealed and Tobacco is now subject to Excise duty 

1, The Madras Tobacco (Taxation of Sales and Licensing)' Act, 1939 
(Madras Act VIII of 1939), provided for the levy of tax on wholesale and retail 
sales of manufactured tobacco, jlhe Madras General Sales Tax Act, 1939 
(Ma<fras Act IX of 1939), provided for the levy of a sales tax on sales of 
tobacco other than manufactured tobacco. The former Act was amended in 
certain matters of detail during the Section 93* regime by Act. IV of 1940. 

With effect from the 1st April 1943, the Government of India 
are levying an excise duty on tobaoco under a Central Act, viz,, the Tobacco 
(Excise Duty) Act, 1943 (Central Act X of 1943). In order to protect the 
tobacco trade from double taxation, the Government of India entered into 
an agreement with the Provincial Government as then constituted, by which 
it was agreed that the Provincial Government should withdraw all forms 
of Provincial taxation on tobacco, and that, in return, the Government of 
India should pay to this Government a sum of 22 lakhs of rupees per annum 
as compensation. This agreement came into force on the 1st April 1944, and 
Madras Act XII of 1944 was enacted by His Excellency the Governor to give 
effect to it. This Act repealed tlie Madras Tobacco (Taxation of Sales and 
Licensing) Act, 1939, and also suitably modified the Madras (general Sales Tax 
Act, 1939. As Madras Act IV of 1940 and XII of 1944 would Cease to be in 
force after the 30th April 1948, the Madras Tobacco (Be-enaoting) Act, 
IV of 1948, was passed under which, pending further negotiation with the 
Government of India, regarding Provincial Government’s share of revenue 
from tax on tobacco, the operation of Madras Act VIII of 1939 was suspended, 
so that the staUts quo may continue. In the event of a satisfactory arrangement 
not being entered by the Central Government, power is also available to 
cancel the suspension and revive the operation of Act VIII of 1939. 
{Statem^ni^ of Objects and Eeasom), 

8 a 
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Levy of duties under the Madras Abkari Act — The Madras 
Abkari Act levies duties on all kinds of liquor and intoxicating drugs, 

toddy, spirits, beer, country liquor, etc.,) opium alone being 
excluded (Section 17 to 23 of that Act). 

Taxation under the Opium Act. — Section 6 of the Opium Act 
empowers the Provincial Government to make rules subject to the 
payment of duty to regulate any of the following matters : — (a) posses- 
sion of opium, (6) transport of opium, (c) importation or exporta- 
tion of opium, (d) the sale of opium and the form of duties leviable 
on sale of opium by retail (Madras Opium Eules). 

It must be noted that if goods are not exempt under Section 
4, they are taxable on the turnover of their sales. Thus, electrical 
goods are not taxable under the Electricity Act but they are taxable 
on the turnover of their sales. Similarly, though spirituous liquors 
are exempt, medicines prepared from such liquors are taxable. 
Similarly, the dealer selling kerosene is taxable under this Act, 
since kerosene is not taxed under the Motor Spirit Taxation Act, 

' SECTION 5 

[Exemptions and Modifications] 

RELATION OF SECTION AND RULES 

[See r.R. 4 (A). 5 (e) and G.S.T.E. 5, 6, 7, 8 & 12]. 

RestilctioliS and conditions. — For meaning of the words see 
Introduction. 

' Prescribed ’ Forms5 etc.— /See Section 19 (a), (6), {k). 

Liability to pay Ucence fee. — ^AU partners are jointly and severally 
liable to pay the licence fee (G.S.T.E. 19). On failure to notify dis- 
continuance or dissolution the liability .continues. (G.S.T.E. 20.) If a 
new partner is taken he is also liable to pay the licence fee. 

Failure to take licence or contravention of licence or failure to pay 

licence fee 

The results are these : 

(^) In all cases there is liability to . pay sales tax, exemption 
being unavailable. [See 6-A; G.S.T.E. 7. See also 
Assessment ’’ ‘‘ Licensing under “ Analytical Study 
of the Taxation Law Introduction.] 

{ii) In the absence of licence, there is a liability on the part of 
dealer to apply for ‘ppnal licence' if so disposed 
[G.S.T.E. 6 (3)] 

{Hi) Where licence is applied, but fee is not paid, there is 
liability for prosecution. [See 15 (6) and (d)]. 

Recovery of Ucence fee— modes of. 

There are two modes ; — 

{%) Prosecution (Sec. 15.) 

{ii) Suit (General Law, See Comwutaries to Sec. 10 ) 
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S, 5] Non-Handspun Cotton Yarn (Present Law) 

Section 6 and Section 6, Differences. — Section 5 deals with Statu- 
tory exemption and modifications, .while Section 6 deals with 
Governmental exemptions and modifications. 

Difference between law before and after 1st January 1948. 

{See Tables above) 

Effect of amending Act are indicated also in the Commentaries 
below : 

Accounts. — {See Section 13 and G.S.T.E. 11 & 12). — ^Licensee 
under Section 5 must maintain vouchers for stocks, deliveries, pur- 
chases, etc., and preserve them for 2 years. If besides dealing in 
goods under Section 5, the dealer deals in other goods taxable under 
Section 3, he must maintain separate accounts. Separate accounts 
are needed for goods taxed at differential rates. Accounts must 
show the names of vendors and vendees {See Condition in Forms 
of licence). 

COTTON 

[ Seo 5 (i) ] 

Cotton is totally exempt if the dealer is licensed under this Act^ 
(See also Introduction, Analytical Study of the Taxation Law 
licensing ’’). It is immaterial that the dealer is controlled under the^ 
Control orders if any issued by the Provincial or Central Government. 
If a dealer is not licensed under this Act or if the conditions or 
restrictions of licence under this Act are contravened, cotton is taxable 
on the seller’s scheme at 3 pies perrupe'e (residuary Scheme T. E. 4) 
For licence fees, etc.. See G. S. T, R, 6 to 8, The exemption granted to 
cotton by this Act is unaffected by the Amending Act of 1947. 
Though cotton is exempt, cotton seeds are taxable. 

YARN 

Handspun or Otherwise 

[Sec. 5 (i) and (li)] 

Handspun Yarn 

‘[Seo. 5(i)]. 

Yarn need not necessarily be of cotton. All kinds of handspun 
yarn “are entitled to exemption both before and after 1-1-1948 
[Seo. 5 (i).] So yarn spun from Charka is exempt from tax. 

1. Originally exemption for cotton was granted with a view not to inter- 
fere with its export. In 1947, the Government proposed to withdraw the 
exemption. Objection was raised to the withdrawal of ‘the exemption on 
the ground that the ceiling price both ex-mill and retail are fixed by the 
Government of India, and that tax on cotton would affect the distributive 
profits, and consequent distributive arrangements made by the Government of 
mdia. In vigw of the objection it was decided to continue the exemption for 
cotton (Le^lative Pebates on 1-12-47). 
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[Sec. 5 (ii)] 

111 view of the Amending Act XVI of 1948 passed in the Legislative 
Assembly on the 12th July 1948, non-handspun cotton yarn is now 
subject to^one pointed tax.^ ■ This amended provision operates from 
1st September 1948, the date fixed by His Excellency the Governor 
as the date from which Section 2 of Act XVI of 1948 operates. 
{See Notification I.) Corresponding Turnover Rule 4- A (1) has also 
been amended with eifect from 1st September 1948. The working 
of this system is as follows : — If A, a wholesaler in this province, 
purchasing yarn directly from the Mills, sells to B, another wholesale 
dealer in yarn in this province, who in turn sells such yarn to C, a 
retail dealer, who in his turn sells to customers, the first dealer 
in this province (A) with taxable turnover is the taxable dealer and 
he is taxed at on his turnover of sale provided he is licensed 
under this Act. If the first dealer has a non-taxable turnover, the 
next subsequent dealer is taxed at |% provided he is licensed. The 
burden of proving that a prior licensed dealer has paid tax and a 
subsequent licensed dealer is exempt from tax is on the dealer claiming 
exemption. If any or all these dealers A, B or 0, are not licensed 
the imlicensed dealer is taxed at 3 pies in the rupee notwithstanding 
the fact that he is not mentioned as the taxable dealer in the rules, 
and it is immaterial that a prior dealer taxable under the rules has 
been taxed^^. 

Prior law. 

The tax law before the 31st March 1948 is unaffected by the 
Amending Act XVI of 1948. • This is made clear by Section 3 of the 
Amending Act. 

Before 1st January 1948, 

Before 1-1-1948 all kinds of cotton yarn including mill-made 
yarn were exempt if dealer was hcensed under -this Act. 

After Ist January 1948 — during controls. 

Under Act XXV of 1947, non-handspun cotton yarn (mill yarn) 
was taxable at two points at i% at each of such points.^ When the 

2. The Madras General Sales Tax (Amendment) Act XVI of 1948 was 
passed by the Legislative Assembly on 12-7-48, and by the Legislative Council 
on 22-74t8, After assent of the Governor on 7-8-48, the Act was published 
in the Fort George Gazette on 10-8-48. The Pro v^isions of the Act are as 
hereunder : — (Sec. 1.) This section shall come into force at once and Section 2 
on such date as the Provincial Government may, by notification m the Fort 8t. 
George Gazette appoint. (See, 2.) In Section 6, clause (ii).of the* Madras General 
Sales Tax Act, 193?, for the words ‘‘at two points’” the words “at such 
single point ” for the words “ at the rate of one-fourth of one per cent ”, the 
words “at the rate of one-half of one per cent”, and for the words “at each 
of “ the two points ” the words “ at the point ” shall be subtituted- (Sec. 3.) 
For the removal of doubts it is declared that tax on turnover for year ending 
the 3Ist March 1948, in so far as it relates to cotton yam ether than handspun 
yarn be levied under the aaid Act as if this Act had not been passed, 

(See Foot-vot^ 
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Present Procedure for Collection of Sales Tax on Yarn, 

As would be clear, in the case of yarn produced by a Mill in this 
Province and sold to a wholesaler, the Mill would be the first taxable 
dealer. In the case of yarn produced outside this Province, the pur- 
chasing wholesaler would be taxed when he sells to another whole- 
saler or retailer in this Province. As already discussed, the Mill 
in this Province, the wholesaler and the subsequent retailers have all 
to take out licences under section 5 of this Act. 

The first taxable dealer pays the tax collected by bitYi to 
Government. This tax is allowed to be passed on from one licensed 
dealer to another till it is finally borne by the consumer. So, barring 
the first taxable dealer, the subsequent dealers need not pay the taxes 
collected by them to Government, since they are not collecting any 
independent sales tax, but are only reimbursing themselves for the 
tax paid to the prior dealer or dealers. 

The procedure has been made clear in the following press state- 
ment issued by the Provincial Textile Commissioner. 

The procedure relating to the collection and passing on of the sales tax 
on the sale of yam in the Province k as follows : 

The liabihty of Sales Tax will be on the first dealer in this Province who had 
a taxable turnover. It will be either on the Mill or on the wholesale dealer who- 
ever is the first dealer in this province. If the Mill is the first dealer, the sales 
tax collected by it, should be paid to Government and no other dealer need pay 
any sales tax in respect of this transaction if he possesses a hcenoe issued under 
section 5 of the Madras General Sales Tax Act. 

The wholesale dealer is permitted to collect the following items : (a) Ex-mill 
price ; (b) His profit of 3J- per cent ; (c) Sales tax ; and (d) Transport charges. 

The sales tax referred to as item (e) is the sales tax paid by him to his suppliers, 
namely the Mills and not the sales tax payable by him to Government. This 
item should be shown as “ Sales tax paid to supplier in the invoice and the 
amount shown under this head will not be collected by Government. 

The same instruction applies to the retail dealers also who are authorised 
to collect the sales tax from the consumers showing it as sales tax paid to 
supplier.*’ 

{Provincial Textile Oommssiomr's statement on 23rd December, 1948) 
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Amending Act of 1947 came into operation, yarn control was in force 
and the two points were fixed with reference to the Government of 
India Scheme for the distribution of yarn. 

The taxation points in the chain of sales of licensed dealers 
(licensed under this Act) are : (i) A class hcensee or ex-mill quota-holder, 
(or a person who received yarn directly from one or more Textile mills 
at a price not exceeding the maximum ex-factory price specified for 
the yarn by the Bombay Textile Commissioner), and (ii) B class licensee 
or wholesaler (T,R. 4-A old)^. - So both A and B class licensees under 
the Government of India Scheme got the benefit of low incidence of 
taxation (i%) if licensed under this Act as well. ^ If the dealer was not 
licensed under this Act, the benefit vras unavailable and the dealer was 
taxable at the rate of 3 pies in the rupee on the residuary seller’s 
scheme (T.E. 4). 

The C class licensee under the Government of India Scheme 
(retail dealer) was not taxable at all, for Jiis sale was an exemption 
point in the chain of sales, provided he was licensed under this Act. 
If he was not licensed the exemption point was unavailable and he Was 
taxed on the seller’s scheme at 3 pies in the rupee. 

2- A. To lacilitate quick working of this one-pointed tax system under 
Section 5, and luxury tax under' Section 3, it is desirable that a certificate be 
insisted signed by the dealer that has paid tax and the subsequent dealer 
claiming exemption from tax, to the effect that tax has been paid in respect 
ot the goods concerned. False statement in such certificate may be made 
punishable under Section 15. 

3. Section 6 (u) as amended by Act XXV of 1947, was as follows : — 

(ii) the sale of cotton yarn other than handspun yarn shall be liable to 
tax under Section 3, sub-section (1), only at two points in the series of sales by 
successive dealers as may be prescribed and only at the rate of one-fourth cf one 
per cent of this turnover at each of the two pomts. 

4. In regard to the jiayment of tax at two pomts the position was 
explained by th%^ Textile Coiouiissioner as follows : — 

, . In regard fo taxing cotton yarn ^produced by Mills in tlie Madras Trovinct 
the following procedure will be adopted ; (1) Where a quoia~’hMsf (A class 
dealer) receives physical delivery of yarn it will be distributed to sfub^whdlesale 
dealers (B class). Both A and B class dealers in this case will each pay i%. 
(2) If in the interests of distribution it is found necessary to interpose a 
consignee, thf ^uota-holder and the consignee only will be liable to pay the tax. 

Bales received by diversion. — ^Where the bales are received by diversion 
and a consignee receives the yarn at ex-mlll margin plus quota-holder’s margin 
both the quota-holder concerned, if he is carrying on business in the Madras 
Province and consignee v/ill pay J% each. The sub- wholesale dealer will 
not be liable to pay any tax but will pass on what he pays to the quota- 
holder and the consignee will pass it on to retailers. In illustration of this 
if the quota-holder is outside the Madras Province the mills are being addressed 
to add sales tax also in the invoice sent to the consignee and pay it to 
Government. 

Powerloom factories. — Powerloom factories with 25 looms and more are 
supplied yarn dneotly from mills at ex-mill rate plus quota-holder’^s margin. 
In this case, the mill will collect the tax from the consumer on behalf cf the 
quota-holder and pay it to Government. A*^ass dealers (quota-holders) concern- 
ed against whose quotas the deliveries are adjusted, should make the necessary 

entries in their books. . ^ . 

(Cmitnued (m TLea^t page) 
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In both the above classes of cases if the licensee contravened the 
conditions or restrictions imposed, he was taxable as a dealer at 
3 pies in the rupee See also Licensing ” under Analytical Study 
of the Taxation Law Introduction. 

After lifting of Controls, 

Consequent on the abolition by the Provincial Government of 
control over the internal distribution of yarn from the 16th March 1948, 
the B and C class licensees under the Government of India Scheme 
vanished and in a Press note on the 26th March 1948, Government 
ordered that the tax be collected only at J% from the ex-mill quota- 
holder or A class licensee. 

Prom the 23rd April 1948, consequent on the further decontrol of 
yarn by the Central Government, A class licensees also vanished. 
Government thereupon decided to tax mill yarn at one point at 1% 
and pending the passing of the Amending Act of 1948, for the purpose, 
and the coming into force of the Amending Act, Government directed 
that no Sales Tax at all be collected in respect of non-handspun cotton 
yarn from the 23rd April 1948. 

4 — C<miinueA from previom page. 

Cotton yarn produced by Mills in this Province 


Consignments from States.— la regard to the payment of tax in respect 
of cotten yam received from mills working in Pudukottah, Travancore ( Alwaye), 
Cochin, Mysore and Bombay, some of the mills have quota-holders in our 
Province to whom they send the yarn. In respect of others, agents have been 
appointed who are A Glass dealers, to pay for, take delivery of yarn at the mills 
premises and arrange for its transport to this Province. This yarn is received at 
ex-mill rate plus quota-holder’s margin. Thus a part of the yam from mills 
outside the Province is received at ex-mill rate while the balance is received at 
ex-mill rate plus quota- holder’s margin. In respect of the former, bales 
received at ex-mill rates, the quota-holders to whom mills supply yarn and B Class 
dealers or consignees to whom they sell it will each pay J per cent. As for bales 
received at ex-mill rate plus quota-holder’s margin, where the quota-holder 
is a person residing outside the Province, the consignee and the Sub-wholesale 
dealer should each pay J per cent. Where agents of the Provincial Textile Com- 
missioner are allowed to distribute the yarn direct to retailers, sales tax will be 
payable by them (agents.)^ 

Yarn from Cochin Mills.-^In regard to the yarn received from Cochin MiUs, 
in view of the fact the profit margin of quota-holders is reduced from Janu- 
ary 1, 1948, the quota-holders of Cochin Mills may pass on the tax to the person 
to whom they sell the yarn. Ultimately this tax also will be passed on to con- 
sumers with the result .that in respect of Cochin yarn, the total sales tax to bo 
borne by the consumer will be 1 J per cent. 

Maciura Mills Yarn. — Sales of yarn by C Class dealers to A and B Class 
dealers take place only in respect of Madura Mills yam, as the quota-holders of 
this mill have been permitted, as a special case, to sell yam direct to 0 Class 
dealers with whom they had dealings m the basic period. In view of the diffi- 
culties pointed out, instructions ai^ being issued to the quota-holders on the 
Madura Mills that they should not^i yam direct to C Class dealers in future. 
(Textile Commissioner’s Hote on 12th January; 1948). 
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CLOTH WOVEN ON HANDLOOM. 

[See 5 (i) and (iii)] 

All cloth woven on handloom was exempt from tax before 1st 
January, 1948 if dealer is licensed ttnder this Act. 

Licence. — See G.S.T. B. 5 to 8 and Licensing ” under Analytical 
Study of the Taxation Law ” Introdrtction. A free licence is grantable 
to a dealer in handspun yam. From 1st April 1948, a dealer in non- 
haiidsptin cotton yarn has to pay necessary licence fees. 

The table below would illustrate the limited nature of taxation 
from 1st January, 1948. 
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Before 1-1-1948 sale of Laiidioom cloth was exempt to whom- 
vsoever the cloth might be sold, and whatever may be the nature of the 
yarn used (handspun or mill spun), provided the yarn was woven on 
handlooms. The only restriction imposed was that the seller must be 
licensed. But after 1-1-1948 the exemption is narrowed down. 

Erom 1st January, 1948, any dealer in cloth woven on handloom 
with ha'ndspm yarn, provided he is licensed under this Act and deals 
exclusively in such cloth {see G.S.T.R. 4) gets exemption in respect of 
his sales to whomsoever he may sell, v%z,, to a consumer, or a wholesale 
dealer or retailer or an exporter. If he is not licensed or if though 
licensed he does not deal exclusively in such cloth, he is taxable on the 
sale price of cloth sold at 3 pies per rupee of turnover [seller’s scheme 
(T.R. 4)]. Similarly, if terms of licence are contravened or are not 
observed he is taxable at 3 pies on the sales turnover. But a licensed 
dealer of handloom cloth woven partly or wholly ivlth mill yarn is taxed 
when he actually sells to consumer, notwithstanding his licence. 
He gets exemption only when he sells to a wholesaler or a retailer 
or for export provided also, that he is licensed under this Act. 
So. sale to licensed handloom weavers’ co-operative society and sale 
by such society to licensed retailers, are exempt from tax. Export of 
handloom cloth is not taxed with a view to avoid double taxation. 

In the case of handloom cloth woven icholly or partly With 
mill yarn, if the dealer is licensed under this Act, the sales to retailers, 
wholesalers and for delivery outside Province, are deductable from 
the total turnover and only the turnover of sale to actual consumer is 
taxable at the Usual rate of 3 pies in the rupee. If,^in the above ‘case, 
the goods sold are not actually delivered outside the province, the sale 
is not exempt from tax. If the dealer is not licensed, or if the terms of 
licence are .contravened the dealer is taxable at 3 pies per rupee, on 
the entire turnover w'lthout any deduction whatsoever. 

Cloth woven on handloom with handspun yarn 

The Government have ordered that with effect from the 1st 
April, 1940, the- words cloth woven on handlooms,” occurring in 
Section 5 of the Act should be defined as any fabric made of fibrous 
material such as cotton, silk, wool or flax, which has been ufoven on a 
handloom and consequently has a structure of warp and ivool. 

The effect of the Amending Act of 1947 is that the exemption 
would continue to be available to handwoven fabrics made of silk, 
wool or flax (a kind of wiry erect-stemmed plant whose fibre is . used 
for making linen thread) if the yarn is hand-spun. 


6. Beoiaion not to tax export of ("‘'inance Minister’s Speech on 

handloom cloth wa^ taken in view of 1-12-47). If must be noticed that in 

Central Government’s Export duty the Budget for 1948-49, Export Duty 

levied on export of cotton cloth on cotton cloth was abolished. 
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Handwoveii carpets and woollen and ‘silk liandwoven fabrics 
get exemption provided the yarn is handspun, 

All-India Spinners" Association ' 

The All- India Spinners’ Association would continue to get exemp- 
tion as only handspmi yarn is used. 

Dealing exclusively in such cloth.— For meamng of these words, 
see G.S.T. E-ule 4. A person dealmg in handloom cloth woven wholly 
with handspun yarn and also mill cloth cannot claim exemption 
while a grocery merchant dealing m such handloom cloth besides 
grocery business can claim exemption. 

In the case of a firm whose head office and branch offices are 
situated in our Province, the entire firm with branches is a unit, and 
if one of the branches of the firm deals m cloth other than iion-hand- 
spun handwoven cloth, the exemption under the section is mapplicable 
though the other branches and the head office deal only in handloom 
cloth woven with handspun yarn. 

Licence. See Anal}i}ical Study of the Taxation Law ” 
Introduction. 


BULLION AND SPECIE 

[Section 5 (iv)] 

Bullion is the mass of precious metal (gold or silver) before it is 
used for coinage. Specie is metallic money (Gold, Sovereign or Dollar) 
as opposed to paper money. Ornaments and other finished articles of 
precious metal cannot be covered by licence , under this section. 
(See condition I of Form II.) In the 'case of bullion and specie, the 
turnover is unusually large while the profit is very lov7 aud the imposi- 
tion of tax at the normal rate would, it was represented, practicsilly 
drive out tlie entire business. 

Before the 1st January, 1948, Bullion and specie were exempt 
from tax if the dealer was licensed under this Act®. From 1st 
January, 1948 Bullion and specie are taxed at one point at viz,, 
sale -by the first taxable dealer in the Province, if such dealer is licensed. 
In other words, suppose A, B, C and D are dealers who are^ 
licensed under this Act, if A has a taxable turnover, hq is taxed at 
on sale and subsequent dealers B, 0, D are exempt from tax' If 
A has no taxable turnover, B is taxable at and C and D are exempt. 

6. Before the Select Committee m involved. The Finance Minister who 
support of the plea to retain the exemp- stood agamst the whittling down of 

tion in toto, it was urged that the tax ^ the proposal to tax Bullion pointed 
would afiect prices and result in migra- '' out that the tax would only affect the 
tion of this business to adjoining States, rich who can bear the tax burden, and 
It was further ur^;tod that the proposed that having regard to the low incidence 
income from the tax would not exceed of tax, businessmen would find it easier 
14 lakhs a sum not commensurate to pay the tax than shift the business 
with the administrative expenditure to adjoining States or Provinces. 

9 
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If A is not licensed but has a taxable turnover, be is liable to pay tax 
at 3 pies in the rupee and E if licensed may get the benefit of low 
incidence of taxation. If in the above illustration B, C, D are not 
licensed under this Act, they have to pay tax at the normal rate of 3 
pies in the rupee even though a prior licensed dealer A may have got 
the benefit of low incidence of taxation. In simple language, the 
principle is this. The benefit available under section (1) of 
exemption if a prior licensed dealer has paid tax, and (2) of low 
incidence of taxation at 1% on first taxable dealer applies only to a 
dealer licensed under this Act. [T.R 4-A (ii).] 

The onus of proving that a prior Hcensed dealer has availed him- 
self of the concession and paid tax and that consequently the dealer 
is exempt, is on the dealer claiming exemption. [T.R. 4-A (ii).] 

Licence. — See “ Analytical Study of the Taxation Law ” 

Part V (d). Introduction and GE.T.R. 5 to 8. 

TEA 

[Section 5 (v)] 

Before the 1st January 1948, the primary producer of tea was 
exempt as tea is agricultural produce under the general law. As agri- 
cultural produce, the proceeds of sale by the actual producer (Owner 
of a Tea Estate) was not included in the calculation of turnover. 
[Section 2 (^) proviso.] But when the purchaser of tea from the 
primary producer resold, he was liable to pay the tax for, at ^nibse- 
quent stages tea was subject to the multi-pointed tax system. From 
the 1st January 1948, tea for purpose of this Act ceases to be agri- 
cultural produce [Section 2 (h)] and it is taxable like other goods, 
the only exemption allowed being where the sale is by the primary 
producer (seller being producer or person having interest in land in 
which it IS produced) for export^ and where in pursuance of such 
export, the goods are actually delivered outside the Province [Section 
5 (v)]. But sale of tea by a person other than the primary producer 
is not exempt ® even if the tea is exported. 

Note that no licence is necessary for a dealer in tea under this 

Act. 

Interest— as owner or otherwise. See Commentaries to >Section 

^ 

7. Export of Toa is exempted, tion and prejudicially affect the health 

having regard to competition in the and happiness of people. The Finance 

International market (Finance Minis- Minister pointed out that tea is not a 

tePs speech on 1-12-47.) food crop but a conmiercial crop and 

8. It was contended tliat tea is that the addition at the producer’s 

fubject to heavy taxation in the shape end of one more link in the chain of 

of Excise duty, Export duty and Cen- taxation would not prejudicially effect 

tral Income Tax and that the taxing production or consumption. (Finance 

of this popular beverage in these days Minister’s speech on 10-10--1947, 

Qf food scarcity would reduce consump- 15-10-1947 and on 1-12-1947). 
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SIDES AND SKINS 

HIDES AND SKINS 

[Section 5 (vi)] 

Hides driid Skins* — ^The terms comprelieiid both, raw and dressed 
skin. Raw hides are converted into leather in a tannery by soaking 
in tannic acid. 

Hides and skins may be sold in the Province or exported from the 
Province. Such sale or export may be before or after being tanned 
in the Province. 

Similarly, hides and skins may be imported into the Province. 
They may be tanned outside the Province and imported or imported 
into the Province and then tanned in a tannery in the Province. 

Shoes 

If after the stage of tanning, products like shoes are manufactured 
and sold, instead of mere dressed skin, the finished products are taxable 
in the seller’s scheme (T.R. 4). If the finished product like leather 
is exported, the article is entitled to rebate (item 25 in Notification V). 


TAXATION OF HIDES AND SKINS 


[T.E. 4 (2) (d), (e) ; T.R. 5 (i), (e) ; T.R. 16 (5) ;] 

[G.S.T.R. 7; Section 5 (vi).] 

A dealer in hides and skins may be licensed under this Act or 
unlicensed. 

L-XJnlicensed Dealers 

An unlicensed dealer may deal exclusively in hides and 9hins or 
he may deal in hides and skins and other goods as well. 


(i) Dealing exclusively in hides and skins* An unlicensed 
dealer is taxable on the sales turnover of the skins sold [seller’s scheme 
[T.R. 4 (1)], the modification of one pointed taxation beings inappli- 
cable. So, whether raw or tanned the cumulative rule of taxation 
applies and every time an unlicensed dealer sells he is taxed. 
[T.R. 16 (5) and T.R. 4 (1).] The only exemptions available are the 
minimum limit of Rs* 10,000 and non-taxability twice over in respect 
of the same transaction — exemption available to all dealers. 
[Section 3 (3).] ' 


(ii) Dealing in all goods including hides and skin$*^Such a 
dealer must pay tax on the entire turnover including sales of hides 
and skins, the benefit available to licensed dealer of inclusion of only 
that amount which would be liable to single pointed taxation and 
the exclusion of all other amounts relating to hides and skins, being 
unavailable to him. [T.R. 6 (1) (e).] As already stated only the exemp- 
tions available to all dealers [Section 3 (3)] would be available and 
the cumulative tax system operates. 
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n,— Licensed Dealers 

(Licensed Dealer and Licensed Tanner) 

[T.R. 5 (1) (e) and T.R. 16] 

(i) Dealing exclusively in hides and skins.— 

(а) Import of untanned skins. — A licensed dealer is not taxable 
at the stage of purchase outside the Province and import since the 
goods would pass to the tanyiery and get taxed. [T.R 1 (2) {d) is 
inapplicable to purchases outside the Province.] 

(б) Import of tanned skins. — When skins are tanned outside 
the Province and imported, thej^rs? seller in the Province with taxable 
turnover is taxed, and in the further chain of sales, the goods aL\‘ not 
taxable. [T.R. 16 (4) ] 

(c) Sale of untanned skins to tannery. — When sold to a licenseil 
tanner, m the Provmce, the goods (untanned skins) -are taxed on 
purchase turnover of the purchasing tanner and thereafter no further 
tax is leviable. [T.R. 16 (2) (i) and T.R. 4 (2) (d).] 

{d) Export of untanned skins. — When untanned skins are 
exported, outs3de the province, the last dealer purchaser with taxable 
turnover in the provmce, is taxed on the amount of purchase 
(buyer’s scheme). [T.R. 16 (2) (ii) and 4 (2) (e).] 

{e) Export of tanned skins. — When tanned skins me o.\|'orted. 
since Hhe tax is already payable by the purchasing tanner, no 
further tax is payable. If, however, the tanner was without taxable 
turnover, the first subsequent seller with taxable turnover is taxed 
on the turnover of sale (seller’s scheme). [T.R. 16 (3).] 

(n) Dealing in hides and skins and other goods as well.— If a 
dealer deals m other goods as well and takes out a licence in re.spect 
of hides and skins, then what w^ould be included in turnover in respect 
of transactions of hides and skins, is only those amounts w’-hich would 
be liable to single-pointed tax [see {a) to (e) above] and all other amounts 
would be excluded. [T.R. 5 (1) (e) and T.R. 16.] 

Monthly submission of Return and Monthly payment of tax.— 

Hides and skins are subject to monthly submission of return system 
and monthly payment of tax system (T.R. 15). .{See Section 0.) 
See Tables appended to Assessment"', '^Licensing" under heading 
Introduction, “ Analytical Study of the Taxation Law.'’ 

Licensed dealer selling waste products. — If a licensed tanner who 
has already paid tax on untanned skins, sells waste products in tan- 
ning like wool, hair and horns, such sale is not taxable. 

Separate Accounts.— -Dealers have to keep separate accounts in 
regard to hides and skins, tanned witliin the province, and outside 
the Province. [See Licence Form IV and G.S.T.R. 12 (2) and Com- 
nientary to Section 13.] 
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NEWSPAPERS 

[Section 5 (vi)] 

Before 1st January, newspapers were subject to taxation at. 
two ends, vi 7 ., at the production headquarters and at the place of 
distribution. In other words, newspaper proprietors as sellers to 
agevits were taxed while agents were also taxed as sellers to subscribers. 

From the hst January, 1948 newspaper agents are exempt from 
payinent of tax. The tax is to be levied only at the production head- 
quaiters 

T.E. 4 -A (hi) provides that if the first taxable dealer in this Pro- 
vince has paid tax the subsequent dealers are exempt. If, in produc- 
tion headquarters, no tax has been paid, the agent as the subsequent 
dealer with taxable turnover may be hable. The burden of proof of 
exemption is on the dealer claiming it. 

Only periodically published journals — ^journals published at 
regular intervals containing news information or tidings of a public 
nature are subject to the one pointed tax Legal, sporting, philosophi- 
cal or religious journals are not newspapers 'and they mav not be 
entitled to the concession available under this section unless they 
give also current news or public news or comments on public news. 

It must be noticed that the payment contemplated is by the 
first taxable dealer in this Province. So in the case of newspapers 
whose production headquarters are outside the Province, as for example 
the Hindustmi Times (Delhi), the agent in this Province of the 
newspaper is the first dealer The tax cannot be paid at the 
production headquarters in Delhi. But if the first chief agent pays 
tax, the sub-agents who distribute in the mofossil are exempt. 

Note that there is no provision for licensing Newspaper dealers 
in the rules. 


SECTION 6 (NEW) 


GOVERNMENTAL MODIFICATIONS 


Object of Section 6. — ^As a result of the representations by the 
merchants and Chambers of Commerce, this provision was inserted 
so that Government could have this power to go into individual hard- 
ships of specified articles or transactions in particular localities and 
give relief by notifying reductions and exemptions. ® ^ Government 


9. INewspapers claimed total exempt- 
tion. They pleaded that such a tax 
would amount to taxing knowledge, 
and that the tax cannot be ])assed on 
to consumers. As an alternative a,tax on 
advertisement space in newspapers was 
Suggested. As tax on advertisement 
space' cannot be included in Sales Tax 
on goods, it was decided to continue 


the tax at least at the producers end. 
(Legislative Debates on 1-12-47). T’or 
exemption for newspapers. Religious 
books etc., see Appendix. 

9 A. Provision analogous to this 
section is found in Sales Tax Acts in 
Cochin, East • Punjab, United 
provinces, etc. See Appendix, 
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has constituted an Advisory Committee to examine all oases of 
exemption placed before it so that the powers may be used by the 
Government without discrimination, favouritism or hardship (Finance 
Minister’s reply in Legislative Assembly on 1-12-1947). 

Nature of power, — ^Power is available only to notify exemptions, 
modifications or reductions. The power is of a comprehensive nature 
applying to (i) all or specified classes of goods, (ii) all or any points of 
taxation, (lii) all or specified classes of persons, (iv) entire turnover or 
part thereof, and (v) specified area in Province or entire Province. 
Government have however no power to enhance the rate. 

Under the notifications hitherto issued no provision is made for 
licences. 

Modification in British Cochin. — ^It was represented that the firms 
in British Cochin find it unprofitable to continue their business as 
their foreign trade is adversely afiTected by the enhancement in the 
general rates of Sales Tax to 3 pies in the rupee, while it continues 
to remain at one per cent in the surrounding Cochin State territory. 
The Government therefore reduced the general rate of Sales Tax in 
British Cochin from 3 pies per rupee to the old rate of 1 per cent 
of turnover with effect from 1st August. [See under Notification IV.] 

Fresh vegetables and fruits.— For 1947-48 and for all years 
thereafter the slab rates of Rs. 96 and 144 are retained where turn- 
over is over Rs. 10,000 and below Rs. 20,000 according as the 
actual turnover exceeds or falls below Rs 15,000. The normal rate of 3 
pies is applied only if turnover exceeds Rs. 20,000. f/Sec Notification IV]. 

Mill cloth. — ^In respect of mill cloth sold by Representative 
buyer,” rate was reduced to i% from 1-1-48 by a Notification. 
But the notification was cancelled with effect from 20-1-48. [8ee 
Notification IV.] 

Jute. — ^Jute is totally exempt if delivered outside Province. 

Accounts. — {See G.S.T.R. 12 and Section 13). 


10. To 'advise the Government on 
the working cf the Sales Tax Act an 
Advisory Committee composed of the 
following members has been 
constituted ; — 

Messrs, K. Venkataswa.my Naidu, 
G. Venkata Beddi, and S. Jayaram 
Beddy, members of the Madras 
Legislative Council; Messrs. Guntur 
Narasimha Rao, H. M, B. Suhbaraman, 
C. M. Eotbari, B. W. Batchelor, 
Haman Koya and Mrs. Kuttiamalu 
^^ipa, members of the Madras 


Legislative Assembly ; and Messrs. 
S. Anantaramakrishnan, B. N. Beddi, 
V. Pandurangiah, Batsu Venkates- 
waralu, M. N. Aswathiah and Mr. Hasir 
Hussain. 

Mr. B. Gopal Beddi, Finance 
Minister, who is in charge of 
Commercial Taxes, is the Ghairman of 
the Committee and Mr. H. Sitarama 
Beddi, Minister for Indnstries^ in 
charge Of Commerce, is the ex-effibUf 
member. 




Oil hidustry , — 

' 111 the case of a single country chekku, if the dealer is licensed, 

exemption from sales tax is allowed for all products, oil, oil cake, etc., 
for the limited period of one year 1948-4:9. (Notification 1336 in 
list IV). The exemption is available whatever may be the nature 
of the produce, groundnut oil, and cake, cocoanut oil and cake, or 
castor oil, etc. It is unavailable if more than one chekku is used, 
or if an oil mill is used, or if the dealer is unlicensed or if, though licensed, 
he contravenes the conditions of licence, by collecting sales tax, etc. 
{See condition 4 of licence. See also section 6- A). 

It may be noticed that a limited concession is allowed in the 
nature of deduction in turnover for a registered dealer in groundnut 
oil and cake (See T.R. 18, page 194). This deduction is, unlike Noti- 
fication 1336, irrespective of the number or nature of machinery 
used, chekku or oil miU, though its operation is limited to groundnut 
oil and cake. 

The larger concession by exemption from tax (Notification 1336) 
does not abrogate the concession under T. R. 18, but is an additional 
and larger concession. 
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SECTION 6-A 

[Non-obsbrvanoe op Conditions] 

On infringement of the conditions of licence or restrictions imposed, 
(under Section 5 or 6 or notification xmder Section 6), this compre- 
hensively worded section statutorily provides for the application 
of Section 3, viz,y levy of normal tax of three pies in the rupee, or 
additional luxury tax if the additional rate is also applicable. How- 
ever slight the infringement may be, this section operates. 

This section sets at rest all doubts as to whether on breach 
of the conditions of Section 5, etc., the impugned transaction is taxable. 

This section comes into play if hcence is not taken (under Section 5 
or Section 6 if notified), or renewed or if the terms or conditions of 
licence or restrictions imposed by Section 5 or notification are either 
positively contravened or even if negatively they are not observed. 

The infringement is retroactive in effect and the dealer is taxable 
from the beginning of the financial year to the close of the year and 
thus the benefit of any concession otherwise available ceases to be 
available, and is deemed to be withdrawn for the entire year. 

Absence of or contravention of licence [See 6.S.T.E. 7].— The 
relevant rule also provides that the benefit of Section 5 is available 
only to transactions carried on according to the conditions of licence. 
In the absence of a licence or when the conditions of licence are 
contravened, the dealer becomes a taxable dealer. 

Defective Accounts. — ^If accounts of licensees are defective, as 
for instance, if accounts do not show the names and addresses of 
sellers and purchasers (Forms II, III and IV) the conditions of licence 
are contravened. Section 6-A consequently operates and the benefit of 
licences becomes unavailable. 

Absence of separate accounts (licensee under Section 5). — ^In the 
absence of separate accounts as required by Gr.S.T.E. 12 the exemption 
or benefit of Section 5 is unavailable. 

Non-payment of licence fee (Section 5 ). — [See 6.S,T.E. 6 (11) (<?).] 

If licence fee is not paid exemption or benefit of Section 5 is not 
claimable, and is suspended till such licence fee is paid. The 
transaction becomes taxable under the general scheme till such 
payment. 

Section & (contravention of licence). — There is no reference to 
Section 8 in this section, thus implying that contravention of Section 8 
or of the conditions of licence under Sec. 8 does not necessarily involve 
the operation of Section 3. The exemption may be unavailable when 
there is a failure to take out a licence, or when accounts are not 
inaifitained in Forms X and^XI^ or when the conditions of licence arc 
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not observed, or when separate accounts (G.S.T.E. 12) are not kept. 
{See Section 8 and G.S.T.E. 7.) Though exemption is unavailable, 
the person does not become a dealer. {See under Section 8 Scope 
of section ” and also Sections 2 (6) and 14-A.) 

Restrictions and conditions— Meaning of terms. See Introduc- 
tion. 

Prescribed. — See Section 2 (/) and Section 19. 

Notified. — See Section 2 (e). 

Licence, renewal of.— See G.S.T.E. 6. 

Contravention or non-obser%^anee.— The former is indicative of a 
positive act while the latter indicates a negative passivity when a 
positive act is called for. 

Year. — ^Financial year [See Section 2 (j)]. 

Tax or Taxes. — Reference is to normal sales tax and luxury tax 
if such tax is payable. 


REBATE 

{Sales of certain goods for delivery outside the province.) 

7. In respect of sucIl fimshed articles of industrial 
manufacture as may be notified by tbe Provincial Govern-, 
ment, and subject to sucb restrictions and conditions 
as may be prescribed, a rebate stall be allowed of one- 
half of the tax levied on sales of such articles for 
delivery outside the province, if such articles are actually 
so delivered. 

Legislative changes. — This Section was added by the Select 
Committee in 1939. 

SECTION AND RELEVANT RULE 

III. A rebate is allowed of one-half of the tax. 

(i) Rebate is allowed only in respect of finished articles 
of industrial manufacture. 

(li) The articles entitled to rebate are notified by the 
Provincial Government (Notification II). 

(iii) Rebate is allowed only if the articles are manufac- 
tured in the Province and are actually delivered 
outside the province. 

Procedure and conditions.— G.S.T.E. 9 and 10. 

List of Articles entitled to rebate.— See Notification 7. 

Application for Rebate— No stamp needed.— See Notification VL 

Procedure in Applying* — Application must be in Form VIII. 
It must be made within three months of delivery. Dealers entitled 
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may apply. It seems proper tliat tiia Iiead office should apply in the 
case of a firm with branches though there is no specific rule. Appli- 
cation must be made to the assessing authority [See 2 (-4-1)]. 

Allowing rebate.— G.S.T.E. 10 provides for the issue of a refund 
order, or adjustment of sum repayable on final checking, after the 
authority is satisfied that rebate is admissible. 

Contents of Form. — ^Persons to whom sales are made must be 
specified. See Form VIII. 

Satisfying admissibility of rebate.— For satisfying themselves the 
authorities may exercise powers under G.S.T.R. 24, 26 and 27 and 
also under Section 14. 

Appeal against orders of authorities regarding rebate.— 6'ee Section 
11 and G.S.T.R. 13(1). 

Powers of appellate authority.— G.S.T.R. 13 (6^ and 27.' 

Revision.— /See Section 12 and G.S.T.R. 14. 

Rebate. — The term means ‘‘reduction m the amount or discount.’’ 

Finished articles. — Tiie vrords “ finished articles ” are often used 
as opposed to raw material The term fiiii^'hed’ connotes a comple- 
tion in the process of manufacture. A partially finished article or 
raw material cannot come under this section. Even finished products 
manufactured by cottage industries, are entitled to rebate, if they are 
notified by the Provincial Government^ . 

For delivery outside the province.— All sales of finished articles 
notified by the Government are entitled tcT rebate if the articles are 
exported outside the province. ^ 

Delivery. — ^Delivery is 'the voluntary transfer of possession from 
one person to another. ^ Mere transfer of title is insufficient to claim 
exemption. Possession also must be transferred. 

Actually so delivered. — Delivery to the carrier or whaifmger 
or other forms of symbolic delivery are, also sufficient to attract the 
operation of the section. ® The Legislature is anxious to see, that to 
claim exemption, the articles exported are clearly taken outside the 
province so that they may not compete vith the articles within the 
province which are not subject to rebate. 

Jewellery, Silverware and Gold thread.— rebate items, 22, 41 
and 47 in list in Notification V. 

1. Amendment to exempt all sales 2. S. 2{2), Sale of Goods Act. 
of finished articles for delivery outside 3. Rules relating to delivery, see Sec. 
the Province was ri^jected, 33-39, Sale of Goods Act, 

9a 
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SECTION 8 
[BEFORE AMENDMENT] 

Licensing and Exemption of Agents. 

8. The Provincial Government may, on application and on pay- 
ment of such fee as may be prescribed in that behalf, license any 
person under this section who for an agreed commission or brokerage 
buys or sells on behalf of known principals specified in his accounts 
in respect of each transaction and may exempt from the tax under 
Section 3 such of his transactions as are carried out in accorvlance with 
the terms and conditions of his lioence : 

Provided aWays that, save where the transaction consists of a sale 
by a grower of produce grown by him or on his land, no such exemp- 
tion shall be given unless the amounts for which the goods concerned 
in such transactions are sold, are included in the turnover of the 
principals or of the dealers from whom purchases were made, or would 
have been so included but for an exemption provided under this Act. 
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SECTION 8 

[AS AMENDED] 

LICENSING AND EXEMPTION OP AGENTS. 

8. The Provincial Government may, on application 
and on payment of such fee as may he prescribed in that 
behalf, license any person under this section who, for an 
agreed commission or brokerage, buys or sells on behalf 
of known principals specified in his accounts in respect 
of each transaction and tnay exempt from the tax or 
taxes under Section 3 such of his transactions as are 
carried out in accordance with the terms and conditions 
of his licence : 

- Provided always that, save where the transaction 
consists of a sale by a grower of produce grown by him 
or on his land, no such exemption shall be given unless 
the amounts for which the goods concerned in such 
transactions are sold, are included ia the turnover of the 
principals or of the dealers from whom purchases were 
made, or would have been so included but for an 
exemption provided rmder this Act. 

Provided further that the commission, or brokerage 
agreed upon and specified in the accounts represents 
enti/re remuneration payable to the agent, apaurt from 
legitimate incidental charges actually incurred by him and 
specified in the accounts, in respect of insurance, transport, 
loading and unloading, godown rent, interest", correspondence, 
telegrams, the use of the telephone, and the like : 

Provided also that the burden of proving that a tranr 
saetion is exempt, by virtue of this section, from the tax 
jk taxes payable under Section 3, shall he on the licensee. 
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Legislative Changes, 1939. This section was added by the^ Select 
Committee. Some changes were introduced in the Legislative 
Assembly to make the object of the section more clear. ^ 

Effect of Amendment of 1947 

With the introduction of a higher rate of tax for luxury articles 
[Section 3 (2)] the exemption is made to cover licensed agents of 
principals dealing in those articles also. Hence the use of words 
“ or taxes.’’ 

Secondly, the onus of proof of a transaction being exempt, is laid 
on the licensee. 

Thirdly, it is provided that commission payable to and incidental 
charges incurred by an agent must be specified in accounts and that 
the commission alone must be the sole remuneration payable to the 
Agent. 

For discussion of reasons for Amendment of 1947 making Section 8 
strict, see foot-note 3 to Commentaries to this Section, and foot-note 
29, in Section 2 (b) and Section 14-A (neio). 

Scope of the section. — The section may be contrasted with Sec- 
tion 14-A. By implication this section providing for exemption applies 
to agents of principals residin'^ within the Madras Province. This 
section has to be read with Section 3 (5) proviso. The benefit of 
exemption under this section would be availa])*e, if either the. principal 
has been taxed, or is exempt from tax under Section 3 (3) and (5) 
provisos or Sections 4 and 5. 

Difference between Section 8 and Section 14-A.-— Section 14-A 
provides for taxation of agent where the principal caimot be taxed, 
while Section 8 provides for exemption from taxation where the princi- 
pal has been taxed. Section 14-A deals with an agent whose principal 
is not amenable to the jurisdiction of the Act while Section 8 deals 
with an agent whose principal is amenable to the jurisdiction of this 
measure. Section 14-A applies where agent alone is doing business 
within this Province, while Section 8 applies where both are within tbis^ 
Province. 

SUMMARY OF SECTION AND RELEVANT RULES 

This is one of the difficult Sections in the Act. 

(1) Licensing Authority [See G.S.T.R. 5 (2) and Introduction.] 
Punjab Sales Tax Ac| ako contains similar provision exempting 
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(2) Fee and conditions of licence [See G.S.T.R. 5, 6, 7.) 

(3) Power of licensing is exerciseable by tlie licensing authori- 
ties. The effect is twofold. 

(A) Firstly, the effect is to licence a person if — 

(i) he (a) sells goods in regard to goods taxed in seller’s 
scheme, or (b) buys goods in regard to goods taxed 
in buyer’s scheme, the following being the conditions. 

(ii) such act is done by the agent for commission or 

brokerage; 

(iii) such commission or brokerage is agreed ; 

(iv) ('new) such agreed commission or brokerage is specified 

in the accounts ; and 

(v) (new) such agreed commission or brokerage represents 

the entire remuneration payable to the agent ; 

(vi) incidental business charges incjirred by the agent 

exclusive of the sole commission are specified in 
accounts ; 

(vii) the act of agent is on behalf of principals who are 

known and specified in the accounts of the agent ; 

(B) Secondly, the effect of such licence is to exempt the 

person from tax or taxes under the Act in respect 
of transactions carried on in accordance with the 
terms of licence. 

(4) The exemption from taxation is allowable only if transactions 
on behalf of principals relate to — 

- (i) sale of produce if the sale is on behalf of growers 
of produce grown by them (Principals) or on their 
(Principals,) lands, 'yis., lands in which the principals 
have interest. 

(ii) other transactions in winch — 

(a) the turnover of sale is included in the turnover 
of principals 


or 

(b) would have been included but for exemption 
provided in the Act. 

(5) (Netff) The onus of proving that a transaction is exempt 
from tax by virtue of licence is on the licensee. 
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RELATION OF SECTION AND RELEVANT RULES. 

[See T.R. 5 (!)(/).] 

[G.S.T.R. 5, 6, 7, 8, 12.] 

AGENTS WHO CANNOT BE LICENSED. 

The section applies only to Agents of principals residing within 
the Province, agents of principals residing outside the Province 
are themselves dealers and cannot be licensed. {See Section 14- A, note 
m G.S.T.E. 5, and condition 4 of Form V). Siirdlaxly agents of unknown 
and fictitious principals are dealers {See Section 230, Contract Act). 
They cannot be licensed and even -if licensed they are not exempt from^ 
liability to tax. Again agents of non-resident principals dealing ^ in 
goods falling under Section 4, cannot be licensed, the entire Act being 
inapplicable to goods under Section 4. 

SCOPE OF THE SECTION AND. DIFFICULTIES IN THE 
APPLICATION OF THE PROVISION. 

1. The object and purpose of the section being to exempt transac- 
tions otherwise taxable, the section cannot obviously cover transac- 
tions of principals which are not taxable, and such transactions need 
not be cooered by licence. Smiilarly as considered already agents 
selling or buying goods excepted from the Act (Section 4) cannot be 
licensed. 

(i) Where the principal has a turnover of less than Es. 10,000, 
the agent acting for him need not take out a licence. The same 
result must follow if an agent acts for several principals each of whom 
(principals) has a non-taxable turnover. The reason is this : The 
transactions are those of the principals and property m goods passes 
from them (principals), whether or not the agent is licensed. 

(ii) In the case of goods taxed in the seller^s scheme, the seller 
pays tax and the purchaser is not taxable, and m the case of goods 
taxed in the buyer’s scheme, the buyer is taxed and not the seller. 

In the above cases is the agent of the buyer in the former case, 
.and the agent of the seller in the latter case taxable, particularly when 
the principal is not taxable ? Legally and logically the answer is in 
the negative since the real transaction is that of the principal which 
is not taxable. 

(iii) Where the transactions are in respect of goods under 
Section 5 is the agent to be taxed on the ground of absence of licence ? 
The answer is in the negative since the transactions axe really those 
of the seller (principal). 

(iv) If in the case mentioned in (iii) above the principal and 
the agent are both unlicensed axe both to be taxed in respect of the 
same transaction ? The answer is in the negative. By reason of 
Section 6-A the principal may be taxable. But the agent is not 
taxable, the transaction being really that of the principal. 
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(v) Where the principal is the grower of produce or has interest 
in land in which the produce is grown, the turnover of sale is not 
includable in the determination of turnover. [Section 2 (-&) Proviso.] 
But if the sale is effected through an unlicensed agent is the agent 
taxable ? The answer is in the negative. The transaction of sale is, 
by the grower, the intervention of the unlicensed agent notwithstan- 
ding. So the sale is nevertheless not taxable. 

2. Again the question arises whether in view of non-observance 
of or contravention of licence, the hcensed agent can be treated as 
a dealer. 

For instance, (i) where the commission or brokerage is not agreed, 
or (u) where the entire turnover of the agency transaction is not in- 
cluded in the taxable or taxed turnover of the principal (seller or 
buyer according to the schemes of taxation), is the agent to be deemed 
to be a dealer ? Viewing the matter in legalistic light, an agency 
transaction does not by the mere contravention of the terms of licence 
get converted into a taxabh dealer transaction. So m these two cases 
the Department 'can only call upon the principal dealer to pay tax on 
the turnover that has escaped assessment. 

In all the above illustrative cases [1 (i) to (v) and 2 (i) and (ii)] 
in the absence of licence or on non-fulfihnent of the terms of hcence the 
agents were taxed by the departraent. Every transaction was deemed 
by the department to be a dealer transaction in the absence of licence 
or non-observance of the terms of Hcence. The fallacy in the view is the 
assumption that from unavailabihty of exemption, taxabiHty does 
necessarily follow even in abrogation of the general law under which 
the dealer is the principal (seller or buyer) from whom or to whom 
property in goods sold or purchased passes, the intervention of the 
agent notwithstanding. Further, the non-observance of or breach of 
the terms of Hcence under Section 8 or even the absence of such Hcence, 
does not enlarge the scope of section 2 Q>) of this Act and convert 
the agent into a dealer. 

Faced with this anamoly, the department imported the fiction 
tliat the agent of the buyer (in goods taxable in seller’s scheme) is a 
dealer seller and the agent of the seller (in goods taxable in buyer’s 
scheme), is a dealer buyer who gets title, and transmits title. In 
other words a transaction is to be spht into two transactions, one 
from the dealer to the agent and the other from the agent to transferee, 
so that whatever protection may be afforded to the principal’s trans- 
action, the agent is independently taxable. This too is illegal. It 
is well settled that ‘‘ the relation of a dealer and a broker is that of a 
principal and an agent and not of a seller and a buyer ” 

Under the general law, sale is a single and indivisible transaction 
notwithstanding the intervention of the agent, and deHvery of goods 
to an agent by his selling principal and from an agent to his buying 


2. A.I.R. 1930 Bom. 435 (page 440). 
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principal is not sale. Thus the fiction imported by the department, 
apart from being unreal and inequitable is also unjustified in law 
and involves taxation of persons (agents) who are not dealers and 
transactions (delivery to or from principal) which are not sales. Fur- 
ther, if the agent is treated as a dealer, it may be noted that he has 
no title to convey (Sections 27, Sale of Goods Act). In law such an 
agent can convey the title of the principal only if he is a mercantile 
agent in possession of the goods with the consent of the owner. ^ 
The procedure followed by the department would thus amount also 
to double taxation of both the principal (seller or buyer) and agent 
in respect of an indivisible transaction of sale which is patently 
illegal. 

In a recent case Chandrasekhara Iyer, J., pointed out that, 
that v'hether licensed or milicensed, it is open to an agent (of a resident 
principal) falling under Section 8 to show that he was only acting 
as an agent and is not liable to be taxed as a dealer.^ It may be 
that if unlicensed, the agent runs some risk, but it is too wide of the 
mark to contend that in the absence of a licence he becomes a dealer, 
It may be pointed out also that neither Section 14A nor Section 6A 
(New) permits taxation of an unlicensed agent of a resident principal. 
The departmental view is thus unjustifiable, inequitable and illegal. 

May grant licence.—See Introduction. Interpretation “ May 
Licensing Authority cannot decline to grant licence where agents 
fulfil requirements of the section. 

Buys or sells.— The reference is to agents or principals covering 
two schemes of taxation under the Act the buyer’s scheme and the 
seller’s sclwme (Turnover Rule 4). In the case of goods within the 
buyer’s scheme [groundnut, etc., T.R. 4 (2)] the agent of the buyer 
has to be licensed to be exempt from tax and since the seller is not 
taxed; it is immaterial whether the agent of the seller is licensed. 
Similarly in the case of goods within the seller's scheme [all other 
classes of goods T.R. 4 (1)] the agent of the seller has to take out a 
licence and it is immaterial whether the agent of the buyer is licensed. 
A person may be the selling agent in respect of some goods and the 
buying agent in respect of other goods. (See Forms X & XI ) 

Agent holding out as dealer 

An agent having no ownership of goods may hold himself out 
as a dealer though the property in goods may not really vest in* 

S. 1947(2) M.L. J. 220 (Case iindei^ that commission agents are necessary 
present Act) links in the marketing of agricultural 

Subs^uent to this decision, in the and industrial products, and that their 
Amen(}ing Bill of 1947, Section 2(t), (agent’s) elimination would adversely 
2(A), 2(i) were sought to be enlarged affect Trade and Industry. The 

so as to take in the transactidns between Government finally decided to retain 

agents and principals as taxable sales Section 8, making the rules very 
and purchases and Sec. 8 was sought tight so as to prevent evasion and the 

to be deleted altogether. Before the proposed amendment 'to Section 2(6) 

Select Committee it was contended was dropped. 
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him, he may pur^rt to have possession the price and transfer 
possession for consideration, and the purchasei may pay the price to 
the agent on the basis that the actual seller (agent) is the owner 
himself. In such a case the agent is a dealer and is liable to be 
taxed. 

GENUINE AND FICWTIODS AGENCY TRANSACTIONS 

Known principals specified in the accounts,— The principal must 
be known and specified in the accounts. The word "principal’ means 
a person for whom an agent does an act or a person whom an agent 
represents. The term ‘known principal’ has a significance some- 
what similar to the words "" disclosed principal ” as used in the Con- 
tract Act (Sec. 230, Contract Act). Where the principal is not known or 
where the principal is not disclosed, the agent is personally liable 
under the General Law for contracts entered mto by Mm. The licence 
is inapplicable to an agent of an unknown or unspecified principal 
{See condition 4 in Form V) 

Absence of large capital commensurate with the extent of business 
may be a test to find out the genuine nature of an agency transaction. 
But this test is not conclusive. An agent with a capital of a few 
hundreds may transact business to the tune of several lakhs while a 
dealer would have some thousands of rupees at least as capital. 

A second indication is the very low margin of benefit. For 
instance business profit ranges from 6-J% to 15 or 20% while com- 
mission works out at or generally. 

Im the case of many agents, they do not even have the custody 
of goods. They do not keep godowns nor even incur expenditure 
for transporting goods from the seller to the buyer. * 

Other indications are the conduct of the agent and the buyer. 
If the agent purports to have possession and fixes the price for goods, 
and if the purchaser pays consideration on the basis that the 
actual seller (agent) is himself the owner, the former is a dealer.®^ 

Sometimes a selling agent may advance money to the seller 
principal and receive goods, and after sale credit the amount received, 
and take the commission due. Sometimes a buying agent may incur 
expenditure for buying goods, get himself repaid and take the 
commission due. A commission agent may make advances {See also 
Section 214, Contract Act). The question in each case, whether the 
sum paid by the agent is an advance or not, is a question of fact 
to be determined with reference to the circumstances of each case. 

Suppose A, a selling agent sells to B goods on behalf of 0 or suppose 
A buys on behalf of C goods from B, normally it is a single sale 
property in goods passing from the seller to the buyer. There are 
no two sales one from the seller to the agent and the other from the 

8A. 1948(e) M.L. J.9d, 

10 
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agent to the buyer. The charging of sales tax only once in the 
transaction is an indication that the sale or purchase is one single 
transaction. 


Agreed commission or brokerage.— The terms brokerage and 
commission are synonymous. The commission or brokerage must 
be agreed to between the parties (principal and agent) and not be left 
undetermined. The agent must have no title or interest in the goods 
Just as an owner has. The exemption is not claimable for transactions 
otherwise than for agreed commission or brokerage (condition 4 in 
Form V). 


Commission being the entire remuneration.— (Nczi?)— Under the 
amended section operative from 1st January, 1948 commission also 
must be specified in the accounts separately to permit of checking. 
{See condition 5 of Form V.) Besides commission no other remunera- 
tion must be receivable by the agent. The object is that the agent 
(selling or purchasing) must report to the principal the full price 
obtained by sale or purchase of goods 

Paddy commission licensees (Old ), — The Board of Revenue ruled 
that commission agents selling paddy on behalf of principals and 
getting commission both from the sellers and the purchasers are agents 
who could be licensed under Section 8 and the agents were required to 
prepare supplemental accounts showing turnover inclusive of the 
commission received by them from both buyers and sellers, such total 
amount being considered as the actual sale price which the buyer 
is made to pay. The principals (owners of paddy) were held taxable 
[if not entitled to exemption under the proviso to Section 2 (^)] on the 
increased turnover, and in cases where the principals were unwilling to 
be taxed, the agents were held taxable. 


Legitimate incidental charge^-Interest— (iVe?^;).— An agent is not 
to be denied the benefit of exemption merely because he (agent) 
receives, besides commission, incidental expenses from the principal 
which business expenses and charges have been actually, incurred 
by him (the agent). If an agent has borrowed moneys for the principaFs 
business and has paid interest thereon he is entitled to reimburse 
himself. (See condition 5 of Form V), 


4. A special officer was appointed 
to report on the working of Section 8. 
The report showed that in most cases 
** the ‘Belling agent made some extra 
collectious from the buyers, besides 
the commission obtained from the 
Belling principal,'’ which were not 
reported to the pnnVipa!. The effect 
was that these collections escaped 
taxaMon though the extra collectioi^ 


tiiie price paid by the buyer. In some 
mst?mces the selling agent did not 


give the principals full credit for the 
quantities sold. For instance, he 
charged the buyer for J seer per maund 
more than the weight of the goods 
sold and paid the principal for the 
weight of the goods sold less J seer 
per maund and thereby earned a*‘pTofit 
which he credited to the account of 
some fictitious person. To prevent such 
evasions, the section has been amended 
(Cfovemment Communique on Report 
of Special Officer), 
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Turnover, inclusion, — The commission j^aid to the agent is in- 
cludable in the turnover of the principal who must pay tax on the 
entire turnover inclusive of commission. But interest on principal sum 
advanced and legitimate incidental business charges are not includable 
in the principaFs turnover for tax. The commission payable to the 
agent may he apart from the business charges aforesaid. 

Specified in accounts {New ). — To permit of check up the incidental 
business expenses or charges must also be specified m the accounts of 
the agent {See condition 5 of Form V). 

Incidental charges— list illustrative {A^ew}.—The list of incidental 
business expenses is illustrative and not exhaustive as the words and 
the like ” show. 

Exempt from tax or taxes —Exemption is only from tax or 
taxes under Section 3 and there is no power under the section to 
exempt an' agent from payment of licence fee. 

Taxes* — ^The reference to ‘ taxes ’ is necessitated by provision for 
higher rates of tax for luxury articles. [Section 3 (2),] 

Transactions carried in accordance with licence.— 

Exemption from tax is available only if transactions are carried out 
in accordance with licence. {See Form V.) 

Sale of produce grown by him or on his land.— The exemption of 
the sale of produce by primary producer in this section is necessitated 
by the exemption granted in the proviso to section 2 {%). [See com- 
mentaries to Section 2 (t).] 

Sale of Produce of principal (other than primary producer).— 

Such sale must be included in the principaPs turnover, if the agent 
desires to claim exemption. 

Would have been included but for exemption.— The words must 
be construed liberally. These words provide for sales by agents being 
exempt from taxation, if goods are otherwise exempt from taxation* 
[Conmtion 3 of Form V. See Sections 4 and 5] or if the principal is 
otherwise exempt. See Section 3 (3) and provisos to Section 3 (5).® 

Collection of Sales Tax by Agents 

Agents are not entitled to collect sales tax from customers. Only 
dealers, and even dealers only if licensed {New) can collect tax from 
customers. If they (Agents) collect, apart from being considered 
as dealers, the amount collected must be remitted to Government. 
(Section 8-B)* 

. js _ . . ■ 

5 . To facilitate quick working of this eluded in the principal’s turnover or 
provision, the present writer suggested that the turnover is otherwise exempt 
that a ce:^iiicate may he insisted s%ned from such inclusion. False statement 
hy both the principal and the agent to in such certificate may be made puni- 
the effect that turnover is either in- shable by suitable provision in Sec,, ^ 5 , 
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Onus of proof (New ). — Onus of proof of availability of exemption 
in respect of a transaction is on the licensee (See condition 6 of 
Form V). 


AGENT AND PRINCIPAL 
General Law 

Agent’s Duty to Principal— For meaning of term ‘ Agent *, see 
commentaries to Section 2 (6). An agent must conduct business 
according to the principaTs directions or custom prevailing® using 
reasonable diligence’. He (agent) must communicate with the 
principal in case of difficulty® and render proper accounts ® retaining, 
however, out of moneys received on principal’s account, the sum 
advanced by himself (agent) as also expenses and remuneration^® and 
pay the balance to the principal^ An agent is entitled to lien on 
principal’s property for commission due An agent’s transactions 
on his own account are repudiatable by the prmcipaH® who can 
nevertheless claim the benefit gained by the agent in the transaction^*. 

PrineipaPs duty to Agent— See Sections 222—225, Contract Act. 

Agent In relation to third parties. — See Sections 226 — 238, 
Contract Act. 


UNDER PRESENT LAW 

Rendition of accounts to principal (buying principal or selling 
principal) and production of the original accounts or a copy thereof to 
the Department, proof before ^ the department of the incurring of 
incidental business charges, and of the obtaining of and production 
of bills for purchases or sales, production of authorisation for pur* 
chases showing also the date thereof before the Department, pro- 
ducing evidence before the Department in the shape of accoimts 
mentioning dates of sales, purchases, etc., and the persons, ^etc., to 
whom or &om Vhom the transactions were effected are some of the 
conditions insisted on for claiming exemption (see Form V — condi- 
^ tions 7, 8, & 9). On conditions of licence being contravened exemption 
Ms unavailable. 


Separate Accounts. A licensee under Section 8 dealing in goods 
under Section 4 or 5 or dealing otherwise than for agreed commission 


6w 

211, 

Contract Act. 

7. 

212 
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8. 

214 
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|6. The report of the Special Officer 


appointed to report on the working 
of Section 8 showed that dealers who 
brought and sold in their own accounts 
and on behalf of principals did not 
maintain separate accounts (Goyem> 
ment communique). In the absence of 
separate accounts checking becomes 
difficult and such dealers stand risk of 
being taxed on entire turnover. See 
U8 (2) M.L.J. 93. 
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or brokerage mast keep separate accounts^®. [6.S.T.R. 12 (1) and (3).) 
Besides ordinary accounts, new rule G.S.T.R. 12 (4) provides for main- 
tenance of aocoimts in a specified form (Form X buying agent, Form XI 
selling agent). See also 6.S.T.R, 33. The conditions of Hcence, in 
Form V and Forms of Account, Form X and XI, show that there 
has been a tightening of restrictions to prevent evasion. . Dates 
of receipt and disposal of goods and other details have to be shown. 

Absence of separate Accounts. — Benefit of Section 8 is unavailable. 
But is the agent taxable ? See T. R. 5 (1) (f) and 6.S.T.R. 7 and 
Section 6-A Commentaries. See “/Scope of Section” above. 

Absence of licence and contravening conditions of licence effect.— 
Exemption is unavailable. [See also Form V, condition (9).] But 
is he taxable ? See “ Scope of Section ” above and Section 6-A 
comments. 

Non-payment and Recovery of Licence Fee.— See G. S. T. R. 
7 (11) (d). Benefit of Section 8 may be unavailable. But is the dealer 
taxable ? See “ Scope of Section ” above and comments to Section 6A. 
Licence fee is recoverable by prosecution. See 15 (Nm). 

licensing Authorities. — See G.S.T.R. 6 and “ Licensing ” Intro- 
ductions " Analytical Study of the Taxation law ”. 

Escaped lee, rectification of mistakes. — See G.S.T.R. 17 and 18. 

Appeal, Revision. — See Sections 11 and 12. 

REGISTRATION OF DEALERS 

SECTION 8-A {NEW) 

8-A (1) Every dealer whose turnover m any year 
is not less than seven thovtsand five hundred rupees 
shall, and any other deader may get himself registered under 
this Act, and for that purpose, shall submit an applmdion 
for regi^ation, to such person, in such manner, within, 
such period, and accompanied hy such fee not exceeding 
six rupees, as may he prescribed. 

(2) A deader who has got himsdf registered in pur- 
suance of sub-section (1) is entitled to have his regisiratian 
cancelled, if he is able to establish to the satisfactim of 
the prescribed authority that his turnover in each of two 
consecutive years wets less than seven thousand five hundred 
rupees. 

(3) A dealer shall, unM his registration is cancelled, 
he liable to pay the fee preserved as aforesaid, for every 
year subsequerd to that in which he applied for reyistradlcm- 
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Relation of Section to Rules. 

See T.R. 5**A {New) Sub-clauses (1) to (6) 

Registration of Dealers 

This is a new provision. The Sales Tax Acts in Bengal, Bombay, 
Bihar and Central Provinces contain similar provision. As tax is 
payable at the stage of sale to nnregisterd dealer, registration is needed 
to claim exemption from tax, in these provinces. 

In our province and in U. P. where similar provision is intro- 
duced, taxation being under the 'multi-pointed system all registered 
dealers are liable to pay tax. See Appendix. 

Effect of the new Section 

New Section 8-A provides for the compulsory registration of 
dealers whose turnover in any year is not less than Rs. 7,500, with a 
view to prevent evasion of tax in marginal cases. To provide for oases 
where a dealer expects his transactions in the first year in which he 
sets up business to exceed Es. 10,000, provision has been made for a 
dealer registering himself Under new Section 8-A at his option. 

APPLICABILITY OP THE SECTION 

(i) A dealer with an adml turnover of less than Es. 10,000 and 
not less than Es. 7,600 is under an oBligation to register himself, [ T.E*. 
6-A (1).] But such a registered dealer is not subject to the taxation 
or licensing provision. 

(ii) Similarly a dealer whose turnover is Rs. 10,000 and over 
must also registe hims^. He is subject to registration, taxing and 
licensing machinery provisions also. Thus in the case of assessable 
dealers, the provision imposes an additional burden in the shape of 
registration fee. 

(iii) A dealer (a) Iming a turnover of less than Rs. 7,500, or (6) 
mtidf^ing such turnover (of less than Rs. 7,500) in future, or (c) 
anticipating a turnover of more than Es. 7,500 may register himself. 
The registration is only optional. [T,R.5-A (2).] 

The term ^dealer' must be understood in its widest significance 
of including contractors, the agents of non-resident principals and 
representative and constructive dealers. 

It may be contended that registration does not apply to goods 
wi&h fall under Section 5, and that the benefit of registration in permit- 
ting collection of tax by registered dealer from Ms vendees or customers 
is inappKcable to goods exempted from tax in view of licence, as, for 
example, in the case of a dealer in handspun yarn, or handloom cloth 
woven ^h hau^un yam. Rut there are strong reasons for the view 
that the section* is comprehensive. Firstly the term dealer’^ inclu- 
des a “ licensee as well. Secondly, the object of the section is 
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to bring within the jnrisdiction of authorities under the Act margin- 
al dealers so that they may check their accounts and apply the 
taxing or licensing machinery if facts warrant (see Section 8-B). 
So, irrespective of whether a person is dealing in goods exempted 
from tax or goods taxable under the Act or not the provision must 
be held to apply. Therefore a person dealing in taxable goods or 
goods like cotton, or handspun yarn, or non-handspun yarn or hand- 
loom cloth (woven with handspun yarn or partly or wholly with 
mill yarn) or Bullion and specie, or Hides and Skins, or newspapers, 
etc., must get himself registered if his turnover is Es. 7,500 and over. 

Application of taxation and penal provisions to registered dealers 

See Section 8-B and Section 15 (e), (/) and (g). 

Dealer in goods under Section 4. — Goods falling under Section 4 
are totally outside the purview of this Act. This Act being inappli- 
cable, a dealer dealing in those goods is outside the purview of this 
section as well. 

Primary producer dealer.-~[ Section 2 (i) provisoj—Primary 
producer of agricultural or horticultural produce, or one in whose 
land, such produce is produced must, if he is a dealer (carrying 
business), and if the turnover is Es. 7,500 and over must register 
himself. See Commentaries to Sec 2 (6) business He is within this . 
Act if he is a dealer. 

Suppose a person, as a business takes leases of estates and sells 
the produce. He is a dealer and must register himself if his turnover 
* exceeds Es. 7,500. But every landholder cannot be considered to be a 
dealer. 

Optional Registration. — ^In all the above cases, dealers of goods 
(under Section 3 or 5) with a turnover of less than Es. 7,500 may also 
register themselves. 

Authority to whom application Is to be made —The authority is the 
Assistant Commercial Tax officer of the area in which the dealer’s 
principal place of business is situate. [T.E. 5-A (1) and Notification II.] 

When Application to be made— 

(i) Application must be made before the expiry of the month 
succeeding that in which the turnover reached Es. 7,500. Thus if in 
August 1948, the turnover reaches Es. 7,500, application must be 
made before the 30th September 1948. [T.E. 5-A (1).] 

(h) For the year 1947-48, if before January 1948 the turn- 
over reached Es. 7,600, application must be made on or before the 
1st February 1948- [proviso to T.R. 5-A (1).] It is to be noted that 
registration is not postponed. Only the prohibition of collecti<m of. 
tax by unregistered dealers is postponed {8-B proviso) 
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Forms of Registration. See T.R. 6-A (3) 

Compulsory Registrations Form A-6. 

Optional Registrations Form A-7. 

Fee payable. — The annual fee is Rs. 6 payable in cheque or M.O. 
or even a treasury receipt may be produced. [T.R. A (4).] 

Granting of Registration Certificate.— If only the fee is paid, the 
assessing officer is under an obligation to grant Registration Certificate. 
He cannot reject the application. [T.R. 5-A (5),] {See Form A-8 
Certificate of Registration.) 

Continuance of Payment of fee and Cancellation of Registration.— 
[Section 8-A (2), 8-A (3) and T.R. 5-A (6).]— Under Clause 8-A (3) 
for the year subsequent to the year of application for Registration the 
fee has to be paid. [{See also T.R. 5-A (6).] Similarly till cancellation 
the fee has to be paid. [Section 8-A (3) and T.R. 5-A (6).] Cancellation 
is permissible [Section 8-A (2)] only if the dealer establishes to the 
satisfaction of the prescribed authority that his turnover for two 
consecvtwe years ’fras less than Rs. 7,500. It must be noted that the 
onus of proof of non-registrable turnover is on the dealer. Thus if 
for 1948-49 registration is applied for by a dealer on reaching the limit 
of Rs. 7,500, for 1949-50 (the subsequent year) he must pay the Regis- 
tration fee on or before the 1st May 1949. If in 1949-60 and in 1950-^1, 
his turnover is less than Rs. 7,500, and he proves it to the satisfaction 
of the authority, his registration will be cancelled. But till 1950-51, 
the dealer must continue to pay the registration fee of Rs. 6 on or before 
the 1st May of 1950 and on or before 1st May 1951. 

Consecutive year. — ^If after registration in a particular year only 
the turnover of a dealer falls below Rs. 7,500, he is not entitled to get 
the registration cancelled. Legislature guards against the cancellation 
on a mere casual fall in business. 

Effect of non-registration.— The results are these 

(i) Disability is imposed on the dealer prohibiting him from 
[collecting sales tax from his customers (Sec. 8B). 

(ii) Dealer with registrable turnover is liable to be prosecuted 
Sec. 15 (e)]. 

(iii) Liability is nevertheless imposed on the dealer to pay what- 
ever taxes he collects to Government (Sec. 8B.) 

(iv) Till cancellation registration fee can be recovered if once 
re^ration is applied for. 

Effect of Registration. — ^A registered dealer dealing in taxable 
goods is entitled to collect sales tax from customers (Section 8-B). 

Maintenance of Accounts.— ^See Section 13. 

Refund of R^teation Fee.— Registration fee is not refundable 
if actual turnover is found to be less than Rs. 7,600. 
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SECTION 8-B, 

COLLECTION OP TAX BY DEALERS. 

8-B. (1) No f&rson who is not a registered dealer shall 
collect cmy amount by way of tax under this Act ; nor shall 
a register^ dealer make any such coUedion except m accor- 
dance with such conditions and restriction^, if any, as may 

Provided that the Provincial Government may exempt 
persons who we net registered dealers from the provisions 
of this sub-secticn until such date, not being hter them 
the 1st day of April 19A8, as the Provincial GeycemmeM 
may direct. 

{2) Every person who has collected or collects any 
amount by way 'of taa under this Ad, on or after the 
1st day of April 1917, shall pay over to the Provincial 
Government within such time and in such manner as may 
be prescribed, all amounts so colleded by him if they 
are in eoocess of the tax, if any, paid by him for the 
period during which the collections were made; and, in 
default of such payment, the amounts may be recovered 
as if they were wrears of land revenue. 

' Effect of tlie Amending Act of 1947 

Dealers were permitted by the Department to collect sales tax 
on Idieix transactions. But this practice led to the unauthorized 
coUection of the tax in many cases. To prevent this, new Section 8-B 
prohibits persons who are not registered dealers from collecting sales 
tax from their customers, and also provides that persons who collect 
the sales tax should pay over to the Government all amounts collected 
by them which are in excess of the tax levied on them. 

As it will take some time for the registration of dealers, power 
Jias been given to Government to permit even unre^tered dealers 
to collect the sales tax until such date (not being later than the 1st 
April 1948) as may be fixed by them.^ 

Relation of Section and Relevant Rules 
See T.R. 6-A {new) Sub-clauses 7 to 9 
Applicability of Section in relation to taxation and penal provitions 
Clause (1) applies to dealers compulsorily registrable but not 
re^stered, and also registered dealers contravening conditions 

and restrictions of licence. ■ 

' 1. ITotea on clauses to the Bill published by the Goyecnmeat> 
lOa 
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In regard to dealers, the clause affects the following categories of 
dealers : 

(A) Dealers vrith turnover of Rs. 10,000 and over (taxable and 
compulsorily registrable dealers) if such dealers 

(i) when unregistered collect tax or taxes from customers 

or 

(ii) when registered, collect tax or taxes in contravention of 
the conditions or restrictions imposed (e.g., collect more than 
the tax, etc.) ^ 

(B) Dealers with turnover Rs. 7,500 and over but less than 
10,000 (Compulsorily registrable but not taxable dealers) if such 
dealers 

(i) when unregistered collect tax or taxes from customers 

or 

(ii) when registered, collect tax or taxes in contravention of 
the conditions or restrictions imposed (e.^., collect more than 
the tax, etc.). 

(C) Dealers with turnover of less than Rs. 7,500 (not taxable and 
only optionally registrable dealers) if such dealers 

(i) when unregistered, collect tax or taxes 

• or / 

(ii) when registered collect tax or taxes in contravention of the 
conditions and restrictions imposed {e,g,, collect more than the tax). 

Clause 2 of the Section is much wider , and applies to all deahrs 
whether they are registered or unregistered, whether the turnover of 
the dealer is Rs. 10,000 or less or more and whether the dealer is assess- 
able or not to tax. This is clear from the use of the word Every 
person,^* The principle of the second clause is that the State should 
get at the entire collections of tax made by dealers from customers. 

In the above note dealers specified in (A) are normally : (i) taxable, 
(ii) registrable, and (iii) are liable to pay the sums collected 
from customers, if any in excess of the tax paid. On failure they 
can be prosecuted under Sec. 15 (6) and (d) (failure relating to tax), 
16 (e) and (/) (failure to apply for registration, collecting tax 
without registration or in contravention of it) and 15 (^), (failure 
to pay the excess sum to Government). 

Dealers specified in (B) are normally (i) registrable, and (li) are 
under obligation to pay the sums collected from customers, if any 
sum is collected. On failure they can be prosecuted under Section 16 
(e) (failnre to apply for registration). If they (dealers in division B) 
choose to Collect tax without registering themselves, or after registra- 
tion collect in contravention of the conditions of registration, w fail to 
pay the sum collected to Government, they can be prosecuted under 
Section 16 (/) and {g). But Section 16 (/) and {g) are inapplicable 
if they do noh collect 
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Dealers in division G are normally neither taxable nor registrable. 
If, however, they choose to register themselves, and if they choose also 
to collect tax they come within the section. If they on registration 
choose to collect tax or without registration colleot tax, they are liable 
under Section 15 (/). If they (dealers in division C) fail to pay the 
sum collected, they are liable [Section 16 (^)]. Section 15 (/) and {g) 
are inapplicable if dealers in division C do not collect tax. 

Conditions for collection of tax by Registered dealers [T.R. 5-A (7).] 

— The general provision that whatever taxes are collected by any 
dealer (registered or unregistered, assessable or unassessable) must be 
paid to Government is laid down in Section 8-B (2). Clause 1 of Section 
8-B and T.R. 5-A cover cases of registered dealers. Such registered 
dealers (compulsorily registrable or optionally registrable) omy colleot 
tax. No obhgation is imposed on them to collect tax or taxes from 
their customers. But the two conditions imposed on them which are 
of a mandatory character are these. Firstly, the collection if any 
made from customers or purchasers ought not to exceed the rate or 
rates specified or prescribed. (Sections 3, 5 or notified under Section 6.) 
Secon^y, on or before the 30th April the total amount collected for the 
preceding year must be paid to Government. [T.R. 5-A (7) and Section 
8-B (2).] To the extent, dealers with turnover of less than Rs. 10,000 
are affected, this provision is an exception to the rule that a dealer 
below a turnover of Rs. 10,000 is not liable to pay tax. 

Collection of Tax by Yarn Dealers.— Yarn dealers who have to 
pay tax to Government can collect the tax from those to whom they 
sell yarn. The tax paid by them will ultimately be passed on to 
consumers (Textile Commissioner’s Note, dated 12th January 1948.) 

Collection of tax by licensed Kerosene dealers and Ration dealers. 

Government has fixed the price at which retail dealer licensees of 
kerosene have to sell kerosene to consumers and this price is inclusive 
of sales tax. Similarly, the price at which food-grains have to be sold 
to consumers by food-grain licensees in ration shops is fixed by 
Government^and the price includes sales tax. So while these dealers 
have to pay sales tax, they are not entitled to add sales tax to the 
price fixed by Government. 

Collection of sales tax by Agents.— £[ee Section 8. 

Collection of tax on fractions of a rupee. It was represented to 
Government that it was inconvenient and extremely difficult for 
registered dealers to collect sales tax on fractions of a rupee. Govern- 
ment have now issued orders that for the purpose of collection of sales 
tax under the Madras General Sales Tax Act registered dealers shall 
ignore fractions of a rupee below eight annas and treat fractions of a 
rupee of eight annas and above as one rupee. [Press eowmmique 
dated 16th April). 

Voluntary payment.— *T. E. 6-A (7) contemplates vohmtary t ay- 
ment by the registered dealer of taxes collected by him. 
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Proviso*— The elfect of the proviso is to postpone the operation 
of claitse (i) and permit in the intervening period collection of tax by 
unregistered dealers. It must be noted that registration is not post- 
poned, but only the prohibition against collection of tax by unregistered 
dealers, if the Provincial Government so notifies. 

Payment of tax or tax^ eollected by dealers and excess amount 
[Clause (2)]. — This clause as already seen is more comprehensive than 
the first clause. All dealers, whether with or without taxable turnover, 
whether registered or unregistered, are liable to pay the tax collections 
made by them from their customers to Government. 

Even non^assessable dealers [Dealers entitled to the benefit of 
non-taxable ml TiiTmiin Section 3 (3)] must pay the taxes collected from 
their customers, though as dealers they are not assessed to tax. 

Assessable dealers (dealers with turnover of Rs. 10,000 and over) 
must pay tax or taxes to Government under this Act, whether or not 
they pass on the tax to their customers. If in the process of reimburs- 
ing, the dealers collect more the excesg collected must also be paid to 
Government. For instance, if a dealer sells 8 pencils at As. 12 
each, he can collect from each purchaser sales tax of 3 pies. He thus 
collects 2 annas as sales tax while he pays to Government only 
1| annas. The present section casts an obligation on the dealer to pay 
to Government the excess of half-anna collected as tax from purchasers. 

Submission of Returns.— Dealers with a turnover of Rs. 10,000 and 
over have to submit returns, and the amended rules provide for the 
final returns showing also the total amounts collected by way of tax 
or taxes from customers, for the preceding year or preceding month 
(T.R. 11 aiid 13). This provision of submission of return is inapplicable 
to non-assessable registered dealers (with turnover of less than Rs. 
10 , 000 ). 

Production of Accounts. — ^Taxable dealers (with turnover of 
Rs. 10,000 and over) can be called upon to produce accounts. [T.R. 7, 
11 (2), 13 (3).] Similarly registered dealers (including non-taxable 
dealers) can be called upon to produce accounts. [T.R. 5-A (8).] 

Time Unfit for checking accounts of restored dealer.— The proviso 
to T.R. 5-A (8) prescribes the time limit within which the accounts of 
registered dealers have to be examined by the authorities, for checking 
whether the taxes collected have been paid to Government. Thus 
if in 1947^48, or 1948-49 collections have been made, the power of 
checking must be exercised before the Slst March 1949 and 1950 
respectively. 

Withholding amount— Assessing authority to be satisfied.— 

Whether in the case of non-assessable registered dealers or assessed 
rostered dealers, if the authoriiy is satisfied that the tax or taxes 
coUected or any portion of them are withheld, notice will issue in Form 
B-2 calling for payment of4he excess withheld within ,21 days [See 
T.B.5.A(9)], ^ ^ 
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It stands to reason that the assessing authority must pass an order 
setting out the reasons for holding that tax or taxes have mthheld in 
whole or in part. 

Collection of tax as arrear of land revenue^—^ee Section 10 Com- 
mentaries. Other modes of recovery are also available like prosecution 
[Sec. 15 (^)] and suit by Government. 

Other powers of authorities checking accounts of registered dealers* 

If, on cheeking accounts, the authority is satisfied that the dealer 
has a turnover exceeding the non-taxable Tnini mnrn (Es. 10,000 and 
over), the former can after following the pfocedure in Turnover Eules 
assess the dealer to tax. 

^ Similarly, if the dealer deals in goods falling under Section 5, or 
notified under Section 6, the authoriiy may, if he holds that the turn- 
over is Es. 10,000 and over, apply lie licensing provision,* and direct 
the unassessed registered dealer to take out a licence or grant penalty 
licence, or even assess as he would assess an unlicensed dealer with 
taxable turnover. 


Section 9 

PHOCEDURB IN ASSESSMENT 
[BEEORE AMENDMENT] 

9. (1) Every dealer whose turnover is ten thousand rupees or 
more in a year shall submit such return or returns of his turnover, in 
such manner, and within such periods as may be specified in the rules 
'made under sub-section (2) of Section 3,* 

(2) (a) If the assessing authority is satisfied that any return 
submitted under sub-section (1} is correct and complete, he shall 
assess the dealer on the basis thereof* 

(b) If no return is submitted by the dealer under sub-sectida 
(1) before the date prescribed or specified in that behalf or if the return 
submitted by him appears to the assessing authority "to be incorrect or 
incomplete, the assessing authority shall proceed to determine the 
turnover in accordance with the rules made under sub-section (2) of 
Section 3 : 

Provided that before taking action under this clause, the 
dealer shall be given a reasonable oppoitumty of proving the correct- 
ness and completeness of any return submitted by him. 
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Section 9. 

PROCEDURE IN ASSESSMENT 

[AS AMENDED] 

'9. (1) Every dealer wEose turnover is ten thousand 
rupees or more in a year shall submit such return or 
returns relating to his turnover, m such manner, and 
within such periods as may be presoribed. 

(2) (a) If the assessing authority is satisfied that 
any return submitted under sub-section (1) is correct 
and complete, he shall assess the dealer on the basis 
thereof. 

(b) If no return is submitted by the dealer under 
sub-section (1) before the date prescribed or specified in 
that behalf or if the return submitted bj hiip appears to 
the assessing authority to be incorrect or incomplete, 
the assessing authority shall assess hm to the best of his 
judgment 

Provided that before taking action under this 
clause, the dealer shall be given a reasonable opportunity 
of proving the correctness and completeness of any return 
submitted by him. 
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SUBMISSION Of BETUEN 

Effect of Amending Act of 1M7 

The changes are consequential on amendment to Section 3 which 
now provides for taxation of different articles at different rates. ^ 

Summary of Seeffon and Relevant Rules. ^ 

(See Section 3 and Assessment ”) 

( See Turnover Bulbs 6, 7, 8, 9, 11, 13, 15 ) 

See Assessment under the heading Analytical Study of the Taxation 
Law Introduction. 

Submission of Return. — Only dealers whose turnover either actual 
or anticipated is Es. 10,000 and more should submit a return. Dealers 
whose turnover is below this sum are exempt from tax and they are 
therefore not obliged to submit returns. Even the Amended Act 
coming into force on 1-1-194:8 does not cast an obligation on registered 
dealers with turnovers exceeding Bs. 7,500 but below Bs. 10,000 
to submit returns. Dealers should voluntarily submit returns. 
No notice to dealert for the purpose is obligatory on the part of the 
Government^. 

Return for a year. — The wording of the section shows that return 
should be submitted only if the annual turnover is Bs. 10,000 or more. 
If, in a the turnover is less than the sum, though the dealer might 
have had a turnover for a larger stxm in the previous years, he need 
not submit a return for that year. K the total turnover of a person 
acting as a dealer and also as a broker is more than Bs. 10,(530 he 
must submit return in form A, unless he is able to prove that his tur- 
nover as dealer, excluding agency transactions is less than Bs. 10,000. 

Compulsory submission of return. — ^failure to submit return 
if it is wilful, is punishable^. The Act thus compels the submission 
of returns by dealers voluntarily. The return to be submitted must 
be true. Wilful submission of an untrue return is punishable.* 

Proper return, no proper return, complete return, incomplete 
return, correct reton, incorrect return, no return.-— In considering 
what a valid return is for purposes of this Act, ‘Some of the decisions 
under the Income-tax Act may be useful. A return must comply 
with the rules framed under tins Act, for the rules have the force of 
law^. It must be in the ^ form prescribed^^ Such a return is a 
.proper return under the Act. 

A return which totally ignores the statutory rules relating to the 
form of return caimot be considered to be any xetum under this Act* 
and can be treated as millity®. A return which is unsigned and is 

1. Notes on clauses to the Bill . pub- 3a. See 1948 (2) 93. 

lished by the Government. 4 . Sec. 16(0). 

2. The section can he compared to 6. See^ 19(^^). 

Sec. 21 to 23, Income-Tax Act. « 6A. See G.S.T.R. 33. 

3. 05.22,(1) Income-Tax Act, provid- 6. A.I.R. 1928 Kang. 108 (SB^, 
ing notice through the press. 
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not in the prescribed form and verified ’’ is not a proper retitrn.’ 
It is no return at all, an improper return being, in law, no 
return. A proper return may be incomplete or incorrect. But a 
return which is neither signed or verified, and thus ignores the statutory 
rules cannot be held to be merely incomplete or incorrect. In- 
completeness contemplated in the section is not incompleteness arising 
from non-verification^. 

A return in the prescribed form mentioning the sums approxi- 
mately and without disclosing even the period to which the sums 
mentioned in the return related, was held to be not a return®. A letter 
in which a person only intimated non-liability was held to be 
no return®. A mere statement in the margin of a form that there has 
been loss, without filling the form, is no return at all 

Similarly, mere signature in the prescribed form without making 
any entries in the columns therein but with the addition of the word 
blank ” in the column entitled ‘‘ total ” was held to be no return 
under the Act^^. 


A statement by a partner that he knows nothing of the business 
and that the accounts are not available^®, or that he is too ill to take 
the responsibility of making a return^®, can be treated as a case of no 
return. 

# 

Similarly a statement which deliberately fails to give the turnover 
of all the branches but mentions the turnover of some of the branches is 
no return^*. In the undermentioned case an assesses with a view 
to correct a prior return sent by him sent another statement of return 
in Hindi, but it was not in the usual printed form. There was, how- 
ever, a letter requesting the ojffioer to substitute the figure in the state- 
ment in the printed form sent with the letter. It was held that the 
facts constituted a substantial making up of a return^®. 

Similarly a return which gives the amounts approximately, but 
duly verified and alleging, that the accounts were destroyed by fire, 
was held to be a valid return^®. In answer to a notice in respect of an 
alleged escapement of income an assesses sent a blank printed form 
duly signed and verified with the addition of words no income has 
escaped assessment and it was held that the return was valid^^. 


Return by Agmt — ^Agents can send ‘returns. In the case of 
returns, signed and verified by agents, ojBficers must satisfy themselves 
about the authority of such agents. 


7. A.I.B. 1934 All. 930 & 929. 
S. AJ.R. 1935 Lah. 868. 

9. AJ.B. 1931. Pat. 306 (PB) j 
A.I.B. 1929 Lah. 593. 

10. See 5, 1.T.0. 127. 

11. A.I.R. 1928 Lab. 729. 

12. AXR. 1933 Lah. 290. 

13. See 6.I.T.C.263. 


14. A.I.B. 1933 AU. 197; 
A.I.B. 1925 wAU. 385. 

15. A.I.B. 1929 All. 919. 

16. A.I.E. 1946 Pesh. 18. 

17. See 1942 LT.B. 370 & 379. 

18. A.I.B. 1941 Had. 941. 

19. A.I.B. 1936 Oudh 365, 
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Return of teanehes. — ^Return includes return by branches. [ See 

T. R. 5 (2): ] 

Reopening assessment —fee Section 3. Reopening in Appeal or 
Revision. See Sections 11 and 12 and Gr.S.T.R. 13 and 14. See also 
Introduction “ Analytical Study of the Taxation law. ’’ 

Reopening by Rectification and Escapement, G.S.T.R. 17 and 18 
Principles and Procedure in Assessment 

[Note . — The decisions referred to below are all cases decided under 
the Income-Tax Act. The principles are given in a narrative form.] 

There are two classes of assessment : (1) voluntary assessment or 
self assessment or assessment on merits, and (2) default assessment or 
assessment to the best of judgment in consequence of assessee’s 
default in varying degrees. The former involves acceptance by the 
tax department, of the business position disclosed by a diligent and 
honest assesses, the scrutmy of accounts and enquiry if any by the 
department, being useful only to confirm the position taken by the 
assessee. In other words for all practical purposes the assessment 
is chiefly on materials furnished by the assessee m the form of 
return, accounts, etc. The latter class of assessment on the other 
hand presupposes default on the part of the assessee in varying 
degrees. A feature of this assessment is rejection in whole or in pait, 
of the position taken up by the assessee and the material, if any 
furnished by him, the gathering, by the department of material for 
assessment, and the exercise of judgment for the purpose of assessment. 

We will now take up voluntary assessment. 

(i) Voluntary or self-assessment 

The preliminary to the assessment is the receipt of necessary 
returns. Under the amended rules, returns must disclose also the 
amounts collected by dealers by way of taxes from their customers 
(see new T.R. 11, 13) since the amounts so collected in their entirety go 
to Government (Section 8-B). 

If the return is correct and complete to the satisfaction of the 
taxing authority, or, in other words, if there is no suppression of turnover 
the officer is bound to assess on the basis of the turnover Accept- 
ance of the return submitted is not a matter of routine, and to 
satisfy himself about the correctness and completeness of the return, 
the officer may scrutinise the accounts of the dealer. He can also call 
for such accounts as are not already produced, and he may ako make 
inquiries [T.R. 7, 11 (2), 13 (3), etc.]. He can also exercise the powers 
available to him under Section 14, Notification II, and G.S.T.R. 24 to 
27, viz,^ to summon and examine the dealer and witnesses, to summon 
and inspect documents, to enter godowns, ehops, etc., for inspection 


20. A.I.R. 1938 Nag, 485. 
11 


See also 6. TT.C. 339. 
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and to require dealers to furnish him any information required. (See 
below gathering materials 

Though T.R. 14 does not strictly apply, it is desirable that even 
when assessment is made accepting the return submitted by an 
assesses, an order be passed disclosing the material on which the 
assessing authority rehes. A copy of the order may also be delivered 
to the assessee. 

We pass on to the second division. Best Judgment Assessment. 

n. Assessment to Best of Judgment 

Such assessment arises in two cases — 

(i) where no return or where no proper return is submitted ; and 
(li) where the return submitted is incorrect or incomplete^ 

In the latter case it arises only (a) if a reasonable opportunity is afforded 
to the dealer to produce his accounts to prove the correctness and 
completeness of the return, and (b) if m spite of such opportunity, 
the return is not proved to be correct and complete to the satisfaction 
of the assessing authority. If, m the latter case, the assessee (dealer) 
satisfies the authority about the correctness and completeness of the 
return, the assessment is on the basis of the return and as already 
stated a summary order of assessment may be passed that the return 
IS accepted after scrutiny of accounts and recording also the reasons, if 
any, and additional materials, if any, on which the assessment is 
founded. 

Let us now consider the case of Best Judgment assessment in the 
first of the two classes stated above# 

No return assessment (Best Judgment) procedure. 

When is return, ‘"no return. — (See above '' proper return etc.) — 
Not only when return is not submitted at aU, but even in cases when 
no proper return is submitted, the case must be treated as one of “ no 
return ” and assessment must be to the best of judgment, the of&cer 
using all his powers to determine the turnover as best as he can after 
gathering materials therefor. See below under ''gathering materials'^ 

The question of submission of return and default can arise only 
in the case of dealers with taxable turnover (See Section 9 and Turnover 
Rules). So petty dealers with very low turnover cannot be proceeded 
against as on ‘‘ no return ” basis and be assessed to the best of judgment 
of the assessing authority. Complaint by defaulter to the best 
judgment assessment, as “ random assessment will not be viewed 


21. It is unfortunate that petty mates of assessing authorities. This is 
dealers have been assessed by the irregular. Accounts in proper form 
department, as on default since they cannot be available with them, A.I.B. 
have no accounts to disprove the esti- 1926 Lah. 161, 
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witli favour he may have to put up vdth it 2®, provided the 

officer has acted on some material, however insufficient. It is no doubt 
true that assessment to the best of judgment, based on mere ^private 
opinion unrelated to any material, is not proper But it is equally 
true that assessment made on initial default of non-submission of 
return is more summary®® than assessment made ajter subrnission 
of an incorrect or incomplete return. 

Where no return is submitted or where no proper return is sub- 
mitted, the rules do not contemplate any duty on the part of the 
assessing authority to afford to the dealer an opportunity to place his 
case by production of his accounts regarding non-assessability, etc. 
It is of course open to the taxmg authority to summon the assesses for 
examination or direct production of his accounts, as part of the process 
of gathering material for foundmg his assessment. 

Judgment, contents (See below) 

Receipt of return after due date but before assessment 

On prmciples of natural justice though there is no statutory 
provision as in the Income-Tax Act®®, a return made after the due 
date, but before assessment is actually made, cannot be discarded. 

Let us now consider the second of the two classes of Best Judgment 
assessment. 


(ii) Incorrect, incomplete return, and assessment (best of judgment) 
PROCEDURE 

When is return incorrect or incomplete (See “proper return • * • 
return above) 

The procedure where incorrect or incomplete return is furnished 
can be dealt with under two broad heads, viz. (A) assessment and 
weighing of materials furnished by the dealer or assessee, and (B) 
gathering and assessment and weighing of material gathered by the 
assessmg authority. The former, m its turn, involves (a) an implied 
finding that the return submitted is incorrect, or incomplete on scrutiny 
(6) the granting of opportunity to prove the correctness and complete- 
ness of the return by producing accounts, and (c) consideration of 
materials furnished by the dealer. 


22. MacPherson’s case 1912-16 Tax 
cited in A.I.R. 1929 Bang. 102 (B.B.). 
See also A.I.B. 1931 AH. 417 at page 
421. 

23. A.I.R. 1929 Pat. 476 (F.B.) 
followed in A.I.R. 1930 Pat. 81, appro- 
ved in A.I.B. J 933 P.C. 108. See also 
A.I.R. 1939 Mad. 371. 

24. Per Muckerji J., in AI.R. 1930 
All. 49 (subject’s privilege to be .taxed 
only on investigation). 


See A,LR. 1931 AH 23; 1926 Lab. 
161; 1930 Rang. 35; 1932 Rang. 66; 
Assesment or no material merely on 
disbelieving accounts etc. 

See under beading “gatbering of 
materials.” * 

25. A.I.R. 1939 Mad. 371. 

26. A.I.R. 1932 Cal. 410 {S.B.) and 
A.I.R. 1931 Cal. 729 (S.B.) 

(Cases under Sec. 23 (3), Income-Tax 
Act, which permit such returns) 
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(A) Assessment of materials furnished hy dealer 

(a) Finding return to he incorrect or incomplete 

Scrutiny of return is necessary. No finding need be recorded 
that the return is incorrect or incomplete. It may be and is usually 
implied. 

(b) Grant of opportunity to dealer 

Notice, — ^A dealer must be granted opportunity to prove the 
correctness and completeness ol return. For grantmg opportunity 
notice will issue in Form IX for production of accounts. 

Though T. E. 9, 11 (2), 13 (3) and 15 (3) refer only to accounts, 
other evidence is not ruled out. In fad, bills, vouchers, invoices, etc., 
are also necessary. But accounts are most necessary. In the absence 
of accounts, other evidence can hardly satisfy a reasonable man.^^ 

Under the corresponding provision in the Income-Tax Act^® 
it has been held that, m the absence of such opportumty being afforded 
to prove the correctness and completeness of tJie return, the assessment 
is illegal since, otherwise, honest and diligent tax-payers will have 
no security for fair treatment. 

Contents of notice. — The notice must state the grounds of objection 
to the return or accounts which are impugned. This is the rule. But 
where an assessee persistently makes false returns and cooks up 
accounts®® there is no obligation to state the points on which the 
rejection is hkely to be based. 

Nature of evidence. — Though the rules mention only production 
of accounts all kinds of evidence which a dealer considers material must 
be permitted to be adduced on grounds of natural justice. Not only 
direct, but even circumstantial evidence is evidence for the purpose of 
the Act.®^ A notice issued under the Income-Tax Act giving no 
option to lead evidence, was held to be illegal.® ® 

Reasonable opportunity.-— The opportunity afforded must be 
reasonable (Section 9 proviso), which imphes grant of reasonable time. 
What is reasonable opportumty is a question of fact. Calling on a 
party to produce evidence the next day was held to be unreasonable.® ® 

Onus of proof of return. — The onus is on the dealer to show that 
his rertuin is correct and complete,®^ since it is a matter within his 
knowledge. Mere filing of a verified statement or giving evidence on 
oath by the dealer, does not shift the onus to the Department.®® 


27. A.I.R. 1931 Cal. 729, 

28. See. 23(2), Income-Tax Act 

29. A.ItR. 1937 All. 770. A.I.R. 
1931 Cal. 729. 

A,I.R. 1925 Cal. 890 per 
Mukei*]! J. Greaves J., holding rule 
waived by conduct of assessee who 
participated. 


30. A.I.R. 1929 Rang. 102 (F.B.) 

31. A.I.R. 1938 Lah.209. 

32. A J.R. 1937 AU. 770. 

33. A.I.R. 1931 Cal. 729. 

34. AJ.R. 1936 All. 286. 

36. A.I.R. 1927 Nag, 283. 
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The assessing authority must consider the materials assessed by 
the Assessee. 

(c) Consideration of materials furnished 

The stages of consideration of materials furnished, and the gather- 
ing of materials by the assessing authority are not two watertight com- 
partments, and they are dealt with separately only for purpose of 
clarity. At the stage of, or before, or after, the scrutiny of materials 
furnished by the dealer, the assessing authority may gather materials. 


(i) Non-production of accounts 

When notice is issued for production of accounts, they may or 
may not be produced. Non-production may be deliberate with a view 
to avoid scrutiny, or may be due to non-maintenance or other cause. 
Non-production may be total or partial. 

To test the accuracy of the statements of the dealer, the assessing 
authority can direct the production of the account books of the previous 
years® ® (Section 14) even though the books relate to periods in respect 
of which there can be no assessment. The powers of the assessing 
authority in this respect are unlimited. Since the officer is the arbiter 
on the question of determination of taxable turnover, he is the best 
judge to consider what material is needed,®’ though totally irrelevant 
account books ought not be called for.®® He can issue notice to the 
dealer to explain the items®® and ^furnish information. (Section 14.) 
Default of assessee may be total or p'artial. To the extent of default, 
the door is opened for assessment to the best of judgment of the assess- 
ing authority.^® If, owing to the default of a dealer, the assessing 
authority is not able to do justice, complaint by the dealer about 
assessment being based on such scanty material as the authority could 
get, would be viewed with disfavour. The assessing authority 
must however act on materials and not on mere private opinion. 


36. A.I.B. 1930 Mad. 209 and 763. 
Accounts of firm’s foreign branches if 
really necessary. 

37. A.I,B. 1938 Lah. 551. 

38. A.I.R. 1931 All. 417. 

39. A.I.R. 1926 Lah. 161 & 201. 
A.I.R. 1932 Rangoon 52. 

A.I.R. 1937 Lah. 919. 

A.I.R. 1936 All 286, 
Non-production of accounts. 

40. 34 C.W.N. 1093. 

A.I.R. 1931 Lah. 87. 

A.LR. 1930 Pat, 127 deliberately pro- 
ducing unwanted accounts and not pro- 
ducing wanted accounts despite repeat- 
ed opportunity, A.I.R. 1931 Cal. 729. — 
Accounts not produced. Whatever 
other evidence available irrelevant. 

AXR. 1934 All. 929; 


A.LR. 1936 Lah. 489 ; and AI.R 
1938 Lah. 551. With holding some 
account books. 

A.I.R. 1930 Pat. 14 Accounts 
not produced. For other evidence 
time taken yet not produced. 

A.I.R. 1936 Lah. 489 Partial 

default. 

A.I.B. 1936 Lah. 750. With- 

holding documents and accounts and 
misrepresentation to Department. 

A.I.B. 1932 Rang. 62. Non- 

explaining of items See cases under 

heading “ Acceptarhce, total or partial *’ 

41. A.LR. 1931 All. 417. 

A.I.R. 1929 Rang. 102, 

A.I.R. 1930 Pat. 81. 

A.I.R. 1933 P.O. 108 approving 
on appeal A.X.R. 1929 Pat. 47 A 
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Non-production of accounts hj petty dealers (with less than 
Rs, 7,500 as turnover) like shandy traders in villages, betel vendors, 
and itinerant village vendors of grocery articles, cannot be held to be 
default, entailing assessment to best of judgment In fact, Section 
13 does not apply to such petty dealers. 

The question of default would arise only if account books in the 
control or possession of the dealers are not produced. If accounts which 
are ordinarily expected to be in the possession of the dealer are not 
produced, he has to show the reason for non-production. If an asses- 
ses contends that accounts are not maintained or that accounts are 
lost^^ or if some other excuse is put forward, the onus of proving 
the truth of the statements^® lies on the assessee, and if assessing 
authority disbelieves the explanation for non-production, the effect of 
non-production will follow. to 

But the assessing authority would not be right in calling for account 
books which would not ordinarily be in the possession and control of 
the dealer, and in drawing an adverse inference from their non-pro- 
duction. If account books which would not ordinarily be in the posses- 
sion of a de§iler, are called for, the onus of proving that they could have 
been produced lies on the assessing authority. 

If either voluntarily, or even on the direction of the assessing 
authority, account books, in the possession or control of a dealer, are 
not produced, the assessing authority can draw the presumption under 
Section 114 ill (p), Evidence Act, that, if produced, the evidence 
would be unfavourable to the person withholding it.^® 

(ii) Production of accounts 

Onus of proof. — In the case of accounts produced, a dealer is 
entitled to ask the Department to start with the presumption that the 
entries in the account books were made in the normal course of busi- 
ness The normal presumption is in favour of good faith. It may, 
however, be rebutted by circumstances and evidence. 

Acceptance of accounts— total or partial.— Accounts produced 
may be accepted totally, or in part, by the assessing authority in proof 
of the correctness and completeness of the return, and, to the extent 
of such acceptance, the alleged infirmity in the return vanishes, and the 
return is assimilated to assessment-on-merits system. In considering 
whether accounts are to be accepted or rejected, regard must be had 
to the status of the dealer and the nature and extent of the business. 


42. A.I.R. 1030 Mad 763, 

43. A,LR. 1941 Oudh 279. 

A.I.R. 1931 Rang 63. 

44. A.I.R. 1929 Lah. 173 loss in 
train disbelieved. 

46. A.I.R. 1934 All. 929. 

A.I.R. 1936 Lah. 750 denial of 
existence of accounts disbelieved, 


46. A.I.R. 1930 Mad. 763 and 
A.I.R. 1939 Bom. 43 (Books of 

another firm) 

47. A.LR. 1930 Mad. 763. 

48. A.I.R. 1930 Mad. 209. 


A.I.R. 1934 All. 659 at p. 662. 
49. A.I.R. 1927 Nag. 336, 
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Thus, hawkers, village traders and petty shandy merchants, who have 
no knowledge of accounts, cannot be expected to keep regular accounts 
and mere defective maintenance of accounts by them is insufficient to 
support the total rejection of the accounts by the department*®® 

Rejection — partial or total. — The accounts must be true and 
correct, reflecting business transactions, and showing the value of goods 
sold and bought® ^ in an intelligible form. Vouchers enable a detailed 
checking of the accounts and they are also necessary.® ^ 

As in a ** no return case to the extent of rejection of accounts 
and other evidence, the case passes into the region of Judgment assess- 
ment or default assessment. Ordmarily, if it is possible to arrive at a 
correct and complete version of the business transactions by utilising 
and supplementing the data afforded by the accounts produced, this 
method is to be preferred.® ® Thus, if there are omissions of some 
transactions,® ^ or if there are no accounts for only a portion of a busi- 
ness® ® or a branch of a business, or where certain items only are un- 
explained,®® additions may be made to the best of judgment of the 
assessing authority to the turnover deducible from the accounts, 
instead of rejecting the accounts altogether. Again accounts may be 
accepted in part and rejected in part.®’ 

That the entries in the accounts have not been balanced, when they 
can be so balanced by some little effort on the part of the assessing 
authority,®® that the method ^employed in keeping accounts does not 
appeal to the officer, ®® that the accounts are complicated, ® ® that the 
accounts of the petty dealers are not regular from a strict business 
point of view,®® that the accounts show only reduced profits,®^ or that 
no stock register is available® ^ are not sufficient grounds for rejecting 
the accounts. 

If, however, the accounts are cooked up®® or false®® or fabrica- 
ted or fictitious®^ or if they afford no clue whatsoever to the business 
transactions®® so that it is impossible to gauge or deduce the business 
transactions from them®® or if a substantial item has not been brought 


50. A.I.R. 1926 Lah. 161. 

51. Sec. 13. 

52. A.I.R. 1936 Lahore 856. 

53. A.I.R. 1939 Mad. 371. See also 
1939 I.T.R. 516. 

54. A.I.R. 1936 Lah. 836. Ac- 
counts in script not decipherable by- 
officer. Additions made for omiasione 

A.I.R. 1933 P.C. 198. Timber 
business addition for omissions. 

55. A.I.R. 1931 Lah. 432 absence 
of accounts for investments only, addi* 
tion upheld. 

66. A.I.R. 1932 Rang. 52 (S.B.) 
Unexplained deposit treated as profit. 

67. A.I,B. 1938 Kag. 485. 

Bulhon merchant, silver accounts 

accepted. Gold accounts rejected, 


58. A.LR. 1925 Pat. 694. 

69, A.I.R. 1939 Mad. 357. 

See Sec. 13, Ko particular form 
IS prescribed for keeping accounts 
except in the case of agents. 

60. A.I.R. 1926 Lah. 161. 

61. A.LR. 1934 Lah. 876. 

62. A.I.R. 1929 Rang. 102 (F.B.) 
and A.LR. 1937 Lah. 721. 

63. A.LR. 1940 Nag. 88. 

64. AI.R. 1937 Lah. 721. 

65. A.LR. 1931 AU. 23. 

66. A.I.R. 1932 Lah. 178. Income 
not deducible. 

A.I.R. 1937 Lah. 721 cooked up 
accounts* 
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to account, thus showing their total unreliability® ^ or if many transac- 
tions are left out deliberately®® the accounts can be rejected. If 
vouchers, without which accounts produced are valueless, are not avail- 
able®® or if there are serious discrepancies and omissions in accounts, 
and if m spite of oppdrtunity afforded the dealer absents himself and 
produces no evidence’® or presents himself but fails to produce 
the particular accounts or documents called for’^ rejection of the 
accounts produced was held proper. In a case where combined 
with the absence of purchase account, sales were sorted out on a sheet of 
paper’ 2 the entire accounts were held valueless. In another case 
under the Income-Tax Act cash books and ledgers were written up 
only fortnightly and the balances due and the names of constituents 
were not brought forward from previous year. It was held that rejec- 
tion of accounts was proper’®. Where there was oinission of 
some purchases, and only reduced profit was shown in the accounts 
'while expenditure remained constant, the accounts were rejected’^. 
Absence of vouchers, combined with suppression of sales of some 
branch shop and the suspicious nature of some entries in domestic 
ledger were held sufihcient to reject the accounts’®. Where the 
system of accounting followed was hybrid, and a register in which 
the transactions were contemporaneously entered before being brought 
into the ledger was not made available to the authorities, rejection of 
accounts was held proper’®. 


Opportunity to explain before rejection of accounts 

The assessing authority can call upon the assessee to explain 
the entries’ and furnish information (Sections 14) and if explanation 
is unsatisfactory, the accounts can be rejected. On principles of 
natural justice, it is necessary that before accounts are rejected as 
untrustworthy, the dealer producing them must be given an opportu- 
nity to prove the correctness and completeness of the accounts ’ ®. 

Contents of notice. — The principle referred to in discussion under 
the head incorrectj incomplete return and assessment above applies 
See®®. 


Rejection — treasons. — Ho burden is imposed on taxing ofSicers to 
prove by positive evidence that accounts are unreliable’®. The 
assessing authority is not a party in the sense in which an ordinary 
litigant in a civil litigation is, leading evidence as to the state of 


67. A.LR. 1926 Lah. 233. 

68. A.I.R. 1940 Pat. 239 (loans 
left out). 

69. A.I.R. 1936 Tah. 866. 1939 
I.T.R. 647. 

70. A.I.R. 1936 All. 286. 

71. A.T.R. 1936 760. 

72. A.I.R. 1936 Lah. 841. 

73. 1942 I.T.R. 110. 

74. A.I.R. 1938 Lah. 209* 


76. 1939 I. T. R. 647. 

76. A.I.R. 1933 P.C. 108 

77. A.I,R. 1932 Rang. 62 identity 
of depositors not proved. 

A.I.R. 1937 Lah. 919; A.LR. 
1926 Lah. 161 and 201 ; A.I.R. 1936 
All. 286. 

78. A.I.R. i926 Lah. 161 & 201, 
and A.I.R. 1929 Rang. 102. 
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accounts of the assessee^®. His (assessing authority’s) work is of a 
confidential nature® 

Other doeuments. — The considerations above adverted to 
apply as far as possible to the other materials furnished by the dealer. 
The assessing authority may call upon the dealer to produce other 
documents, or require him to explain or clear up matters which 
require explanation, and draw presumptions under Section 114, ill. 
{g) and (A), Evidence Act. Before rejecting the documents, on prin- 
ciples of natural justice, opportunity must be afforded to the dealer 
to prove the correctness of the documents, though the rules do not 
enjoin this. 

The positive act of the assessing authority is the gathering of 
materials for foundmg assesment. 

Gathering of materials hy assessing authority 
And Assessment Procedure 

This subject can be dealt with under three heads : {a) materials 
for founding assessment, (6) opportunity to assesses to rebut, (c) 
Judgment. 

(a) Materials for founding assessment 
(1) Inquiry, repute and position of assessee.—The rules 
T.R. 7, 8, 11, 13 & 15 refer to Inquiry. The difference in phraseology 
used such scrutiny of accounts and such inquiry as may be necessary ” 
with reference to return which is correct and complete and “ shall 

caU upon production of accounts and make such inquiry 

as he considers necessary.” (T.R. 8 & 9) with reference to incorrect 
or incomplete return, may be noted. 

The assessing authority is entitled to make inquiries It is 
not correct to state that assessment must be founded only on positive 
evidence known to law under the Evidence Act It is true that 
assessment must be based on some materials but no hard and ftist 
rule can be laid down as to the nature of the materials required in 
assessing to the best of judgment officer can act on private 

and confidential information The assessing authority is not 
debarred from going behind even the contents of a registered docu- 
ment It is not incumbent that the local inquiry must be in the 
presence of or after notice to the assessee. Confidential inquiry can 
be made and taken into account 

79. A.I.E. 1937 Lab. 721 AJ.R. 1944 Lab. 353 (2) 

80. 1944 LT3. 458. A.I.B. 1933 P.C. 108 guesswork per- 

«®A. 1944 I.T.R. 458. A.I.R. 1930 mitted. 

Pat. 14 & 127. A.I.B. 1945 Cal. 62. Contra. 

- A.I.R. 1939 Mad. 371. A.I,R. A.I.R- 1936 All 286. 

1936 Lab. 750. 82. A.I.R. 1937 Lab. 721. 

- 81. AJ.R. 1939 Mad. 371. 83 1944 I.T.R. 458 See also 

AJ.R. 1940 Sind 92. footnote 81. 

A.I.R. 1937 P.C. 133. A.I.R. 

1938 Lab. 867. 

11a 
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The assessing authority can take into consideration, local know- 
ledge and repute in regard to the assessee’s circumstances and the 
position occupied by the dealer in regard to business 

But the appellate or revisional authority is not entitled to make 
inquiries much less behind the back of the assessee except to the 
extent permitted by G. S. T. R. 14- A. 

An assessment made even without conducting local enquiry 
may be an assessment to the best of judgment s? there are other 
materials. An assessment based entirely on local reputation and 
conditions of business is unsafe though power to act on local inquiry 
is available under the Act and rules 

(2) Materials disclosed by accounts and documents, evidence 
tendered by assessee and evidence and materials produced by the 
assessee m pursuance of the direction of the assessing authority can 
also be taken into account. {See discussion above.) 

(3) The presumptions arising from non-production of docu- 
ments and accounts and failure to answer questions can also be con- 
sidered under Sections 114, ill. (g) and (A), Evidence Act. {See discus- 
sion above.) 

(4) Since the assessing authority can summon persons and 
documents and gather information from dealers (Section 14 ; G.S. 
T.R. 24 & 25), the evidence and materials so gathered can also be 
taken into account He can examine officers or even members 
of the public 

(5) Returns, accounts and assessments for previous years 
are also materials to base such assessmerit Apart from the 
presumption of continuity of business, the turnover and assessment 
in the previous year would afford some evidence which will stand till 
displaced by satisfactory evidence by the assessee 

(6) Capital invested, volume of business profit percentage 
of previous and subsequent years shown by the dealer or even by 
other businessmen in the line can also be used as materials to base 
assessment to best of judgment. The average profit can be estimated 

84. A.I.R. 1937 P.C. 133. 89. A.I.R. 1939 Mad. 371. 

86. A.I R. 1934 ITag. 183 at page 90. A.I.R. 1926 Lah. 233. Officer 
185. Officer’s order assessee richest or members of public 
in District ; assessment upheld by Privy 91. A.I.R. 1930 Ran. 33. A.I.R. 

Council in A.I.R. 1937 P.C. 133. 1937 P.C. 133. 

A.I.E. 1933 Oudh 396. “ Assessee A.I.R. 1936 All. 286 P.B. A.I.R 

biggest General merchant” order 1934 AH. 669 at p. 662. 

upheld. In A.I.R. 1926 Lah. 161.— held 

86. AI.R. 1936 All. 286 (S.B.) justifiable order-income last yearRs. 

87. A.I.R. 1937 P.C. 133. Officer no reason shown for diminution, 

taking.local repute into consideration. See also A.I,R. 1927 Nag. 282. 

See under “ Contents of Jud>gmenV^ 92. A.I.R. 1936 All. 286 Per 

88. 1939 I.T.R. 607. It was held Sulaiman J. 

yitiated under Income-Ta^> Act. 93. A.I.B, 1933 P, 0. 108. 
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and the sales turnover can be determined with reference to purchases 
by adding a fiat rate for profit 

Sometimes purchases may be covered by bills and total purchase 
turnover can be verified and by adding a margin for profit, the 
annual sales turnover can be determined. 

(7) The material or evidence gathered or impression formed by 
entry into shops, godown, etc., and by inspection of accounts, registers, 
goods, etc., would also offer some guide. (Section 14.) For instance, 
by checking daily sales by surprise inspection, the total turnover 
can be easily calculated in the case of coffee hotels, grocery or shandy 
business, etc. 

(8) The style of living of the assesses and his acquisition of 
property would be an index of the prosperity or otherwise of the 
business. 

(9) By cross checking the accounts of other wholesale dealers, 
the purchase turnover of their constituent dealers can be determined 
and sales turnover can be calculated by allowing a margin for profit. 

(10) Income-Tax assessment papers would also be useful. But in 
view of Section 54, Income-Tax Act, it would not be possible for 
authorities acting under this Act to get at Income-Tax assessment 
papers.^®--^ 

(6) Opportunity to rebut 

When an ofiSlcer proposes to act and base his estimate of a dealer’s 
turnover on materials gathered by him, on inquiry or otherwise, natural 
justice demands though there is no such statutory provision, that he 
(the assessing authority) should draw the assessee’s attention to them 
(the materials) before making the order of assessment and give the 
dealer a reasonable opportunity to meet the case®®. The assessee 
may show that the authority has been misinformed and that the 
information is incorrect and even displace the estimate of the autho- 
rity by adducing evidence ® The assessing authority need not however 

94, A.I.H. 1938 Lah. 209. Cap amend the Inceme-Tax Act and widen 
manufacturer 15% added to purchase the scope of Sec. 54 (j) and (m) so as 
turnover. to permit Income-Tax authorities to 

A.I.R. 1933 P.C. 198. Timber disclose the information in thejr posses- 
trade 33% added as profit. sion to authorities acting under this 

1939 I.T.R. 647. Addition of Act. In fact, to prevent evasion of 
profit considenng profit derived by Dominion and Provincial Taxes, it 
other beedi merchants. must be permissible for taxing authori- 

A.I.R. 1938 All. 356. Pearl ties to call for assessment papers 
trade 60% added as profit. mutually. The Cochin Sales Tax Act 

A.I.R. 1936 Lah, 657 and 866. provides for Income-Tax papers being 
Large Turnover but low profit shown- made available fcr Sales Tax purposes 
Average profit of other businessmen in 96. A.I.R. 1939 Mad, 371. A.I.R. 
the line added. 1944 Lahore 363 (2) ; A.I.R. 1940 Sind 

See, also A.I.R. 1937 Lah. 721. 92. A.LR, 1946 Cal. 62 ; 1944 I.T.R. 

,95. A.I,R. 1938 Lah. 209 and 867. 458. 

95-a. It is very necessary that the 97. A.I.R. 1933 P.C. 108. and A.LB. 
Dominion (government be moved to 1937 Lah. 72 L 
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disclose tlie source of information or the names of the 
informants. The assessee is not entitled to demand copies of the 
confidential statements in the possession of the assessing authority 
nor insist that the informants should be called and submitted for 
cross-examination 


(c) Judgment 

Under the amended rules the assessing authority is empowered 
to assess the tax or taxes under Section 3, 5 or in notification under 
Section 6 and also the amount collected by dealer as taxes but 
withheld from Government (T.E. 11, 13), etc. 


The words '' to the best of judgment ’’ means “ asJbest as one can 
100. It is not a discretion but a duty that is vested in the officer 
in exercising judgment. The term ^Judgment ^ imports consideration 
of something and not exercise of caprice. loi It is thus of para- 
mount importance that assessment to the best of Judgment is based 
on some material or data, lo^ discussion above.) It ought not 

to be based on mere assumption i o ^ or private opinion or fancy 
or humour of the officer i®* nor is such assessment by way of 
penalty justifiable 


It is however incorrect to say, that the assessment must proceed 
on judicial principles, and only on evidence allowed by law.i®® No 
burden is imposed on the taxing authority to prove by positive evidence 
that the figure at which he assesses is the correct figure, i®® The 
exact amount of turnover is a matter peculiarly within the knowledge 
of a dealer under Section 105, Evidence Act.i®®^ Tiie assessing 
authority is not in the position of a litigant in a civil case. The 
true principle is set out m a judgment of the Judicial Committee, 

The assessment may be guesswork but it must be honest guess- 
work. The assessing authority must not act dishonestly, capriciously, 
or vindictively.!®® He must make what he honestly believes a fair 
estimate, of the proper figure of assessment.!®^ The judgment 


98. 1944 1.T.K. 458. 

99. A.I.R. 1940 Smd 92. 

100. A.I.R. 1931 Ran. 194 (RB) 

101. AJ.R. 19^9 Mad. 371 judgment 
means consideration of facts and in 
circumstanceB of assessee. 

102. A,I.E. 1934 Allah. 659 at 
p. 563. 

103. A.I.R. 1931 Allah. 23. 

A.T.R. 1932 Rang. 66. 

A.LR. 1926 Lah. 161. 

104. AXR. 1930 Ran. S3. 

105. AJ.R. 1931 Ran. 194 TB. 


Ko jadicial discretion-view approved 
in A.IR. 1937 P.C. 133. 

A.I.R. 1937 Lah. 721 ; A.I.R. 
1940 vSind 92. 

106. A.I.R. 1937 Lah. 721. 

9 I.T.C. 178 ; A.I.R. 1936 Lah. 

850. — ^No flaw in accounts. Addition 
for low profit justified. 

106. A See 1948 (2) M. L. J. 93 case 
under present Act. 

107. A.I.R. 1937 P.0. 133. 

AJ.R. 1933 P.C 108 guesswork 
permitted— assessee not displacing it. 

AJ.R. 1938 Lah. 876. 

A.I.R. 1940 Nag. 88. 

108. AJ.R. 1939 Mad, 371. 
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must necessarily 1)e arbitrary to some extent but it must be based 
on justice and equity. 

Contents of Judgment 

In tbe present Act, appeal lies against best judgment 
assesment and it is necessary that the materials on which the 
assessment is founded must be embodied in the order so 
that the appellate authority may know with precision the material 
basis of the order of assessment. It may also be noticed that 
Rule 14: of Turnover Rules provides that the assessing authority 
shall record his reasons for his conclusion and serve a copy of it on the 
dealers and it is reasonable to hold that a note of the results and details 
of inquiry must be placed on record. ^ 

findings of fact by assessing authorities 

Appellate and Revisional authorities constituted under this 
Act can certainly go into facts, and set aside findings of assessing 
authorities. But, as taxing authorities are Judges of fact, their 
findings are not liable to be set aside by any outside authority like 
the Civil Court on the gromid of meagreness of materials unless the 
impugned finding is capricious, dishonest, injudicious or without 
jurisdiotion or is based on absolute 'pamity of materials, or is due to 
the assessing authority misdirecting himself on a question of law.^^® 
{See commentaries to Sections 17 and 18 “ maintainability of suits 
to set aside assessments ”). 

Assessment of license fee— Best judgment 

The principles stated above may apply with modifications in 
determination of turnover for purpose of license fee. {See G.S.T.R. 6 and 
“ Licensing ” under “Analytical study of Taxation law Introduction.) 

109. A.I.R. 1931 Lah. 87. The decisitn seems to be based 

110. A.I.E>. 1939 Mad. 371. on the ground that the assessing autho- 

In a case decided under the In- rity is the sole Judge or arbiter in best 

come-Tax Act before amendment in judgment assessments in respect of 

1939, it was held that the assessing which appeals were barred under the 
authority need net record the results unamended Income-Tax Act. 
and details of inquiry (A.I.R. 1937 P.0- 

133). Similarly an assessment to best 111. A.I.R. 1940 Sind 92. 
of judgment merely mentioning that 112. A.I.R. 1934 Nag. 183 (2). 
on local inquiry assessee is found to be 113. A.I.R. 1940 P.C. 230. 
a very rich man, and that the autho- A.I.R. 1945 Mad. 513. 

rity estimates his (assessee’s) income A.I.R. 1937 Lah. 721. 

at a particular sum was held to be A.I.R. 1937 Mad. 241. 

sufficient compliance (Footnote 85) AJ.R. 1935 Lah. 840 and 841. 

with the Income-Tax Act though the . A.I.R. 1938 Lah. 551. 

results or details of inquiry were not A.I.R. 1932 Lah, 178. 

placed on record. These decisions are A.I.R. 1941 Oudh 279 & 445 

inapplicable even to the present amen- (sufficiency of evidence one of fact), 
ded Income-Tax Act, which provides A,I.R. 1933 P.C. 188 Principle 

a right of appeal even in best judgment of dat rate conceded. Rate is for officer 
assessments. to decide. 
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realisation op tax 

GENERAL NOTE 

Tax is realised when it is either voluntarily paid or recovered by 
process of law. 

SECTION 10 

PAYMENT AND RECOVERY OF TAX 

10. The tax assessed imder this Act shall be paid in 
such manner and in such instalments, if any, and within 
such time, as may be specified in the notice of assessment, 
not being less than fifteen days from the date of service 
of the notice. In default of such payment, the whole 
of the amoxmt then remaining due may be recovered 
as if it were an arrear of land revenue. 

Legislative changes. — Instead of the only mode of payment 
in Government treasury mentioned in the Bill as amended by the 
Select Committee in 1939, in the Act as it emerged in the Legislative 
Assembly, four modes are mentioned. The word ‘may’ was substi- 
tuted for the word ‘shall’ in the words “ shall, be recovered,” 

Summary of Section and Relevant Rules and Forms.~The section 
deals with payment of tax and its recovery in case of default. 

See T.R. 10 (annual system) Provisional. 

„ T.R. 12 (annual system) Pinal. 

„ T.R. 13 (Monthly system). 

„ T.R. 15 (2) (Hides and skins). 

Manner of Payment.— /See Forms A-2, B & B-I by cheque or to 
headman or to treasury or bill collector. 

Payment by cheque.— /See G.S.T.R. 31. 

Instalments. — See T.R. 13 above monthly — 

Time allowed and default — ^Not less than 15 days from date of 
service must be allowed for payment of tax, Form A-2 allows 21 days. 
Notice allowing less than 15 days is illegal^. In case of default, 
recovery ef tax may be as if it were an arrear of land revenue. 

licence Pee. — Only tax is recoverable as arrear of land revenue — 
A licence fee is not so recoverable. 

Payment. — ^If date fLsed for payment expires on a Sunday or 
^other holiday^ payment can be made the next day 

1. Ss. 45 and 46, Income-Tax Act. 3. Ss. 4 & 11, Madras General 

2. A.I.E. 1945 Bom. 316. Clauses Act. 
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In default. — ^Default is failure to pay. It may be wilful or it 
may be due to forgetfiilness or negligence to pay the tax. 

May be recovered. — The mode of recovery need not necessarily 
be as if the tax were an arrear of land revenue. Recovery by the 
procedure prescribed in the Madras Revenue Recovery Act is one 
of the modes of realising the 'tax. The Crown can even sue as on a 
debt within a period of 6 years (Art. 120, Limitation Act^) get a 
decree and realise the debt by attachment of property as an ordinary 
debt. Thirdly, the tax can after 1st January 1948 be recovered also as 
fine by a Magistrate on conviction under Section 15 (6) or (i). A 
second aspect is that the whole amount need not necessarily be re- 
covered. Recovery may be a matter of discretion.® 

As if It were. — ^The use of the words ‘‘ as if it were ’’ shows that 
the demand of tax does not stand in the same position as arrear of land 
revenue. Unlike land revenue the tax is not declared to be a first 
charge. So attachment and sale of land for recovery of the tax does 
not free the land from any charge, or mortgage already created on the 
land.® ‘‘Where right has been already created (as in a mortgage) 
in favour of a subject before the right of the Crown commences’*, 
the Ccown is not entitled to any preferential treatment imless the 
statute declares that the debt due to the Crown is a first charge. Words 
of this kind are absent in the present enactment. Therefore a tax under 
this Act is not a first charge. But the general principle of law pre- 
ferring the Crown’s debt to that of the subject when both stand on the 
same footing, nevertheless applies.’ Thus the Crown has priority 
over other unsecured creditors® and when the property of an assessee 
is attached in execution of a simple money decree and money is depo- 
sited in court, since attachment by decree-holder creates no right in 
property, the Crown can step in and recover any tax due to the Govern- 
ment® without suit or attachment^®, 

Arrear of land revenue.— The modes of collection of land revenue 
are indicated in the Madras Revenue Recovery Act 2 of 1864. Under 
Section 5 of the Madras Revenue Recovery Act the arrear of revenue 
with interest and costs can be recovered by the sale of the defaulter’s 


4. A.I.R. 1942 Pat. 87. 

See also A.I.E. 1923 P.C. 148. 

5. See also Premier’s Speech in 1939 
(Legislative Debates VoL Xn page 863). 

6. Statutes declaring ijnonty of 
Crown debt — see the foUowmg : — 

S. 61. Provincial Insolvency Act. 

S. 49. Presidency Towns Insol- 
vency Act. 

S. 230. Companies Act. 

See also Atl.R. 1933 Mad. 649. 

Default of Abkari contraeW Sale 
encumbrance not freed. 


7. A.I.R. 1936 S :ind 232 

Case under the Abkari Act. 

8. A.1.R* 1937 Rang. 380 Case 
under Income-tax Act. A.I.R. 1936 
Mad. 602: Case retlating to Court 
Fee. 

9. A.IJEI. 1936 Mad. 132 : Case 
under Motor Vehicles Taxation Act* 

10. A.I.R, 1938 Mad. 360 : Caso 
under Income Tax Act, (1939). 
I.T.R. 411 arrears lecovered by appli- 
cation without attachment. 
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movable or immovable property or by execution against the person 
of the defaulter. 

Other Sum. — It may be noted that under Section 8-B the amount 
collected by a dealer is recoverable as arrear of land revenue. But 
hcence fee or other fee like registration fee under Section 8-A is not 
recoverable as arrear of land revenue. 

SECTION 11 
APPEALS 

11. (1) Any assessee objecting to an assessment 
made on him may, within thirty days from the date on 
which he was served with notice of the assessment, appeal 
to such authority as may be prescribed ; 

Provided that no appeal shall be entertained under 
this sub-section unless it is accompanied by satisfactory 
proof of the payment of the tax admitted by the appellant 
to be due or of such instalments thereof as might have 
become payable, as the case may be. 

• (2) The appeal shall be in the prescribed form and 
shall be verified m the prescribed manner. 

(3) The appellate authority may, after giving the 
appellant an opportunity of beiug heard pass such order 
on the appeal as such authority may think fit. 

(4) Every order passed ia appeal under this section 
shall, subject to the powers of revision conferred by 
section 12, be final. 

Relation of Act and Rules.— Nee G.S.T.R. 13, 14-A, 15 and 16. 

Appeal. — See also ujider beading “ Appellate and Revisional 
Tribunals ” “ Analytical Study of the Taxation Law ” Introduction. 

Objecting to Assessment. — The words objecting to assessment com- 
prehend objections on various grounds, that the assessee is not a 
dealer, that he has no taxable turnover, that goods are exempt from tax 
that assessee is entitled to rebate, that sales did not take place in the 
Madras Province, that the turnover determined is an overestimate, 
etc. 

Appeal lies against order assessing escaped assessment (G.S.T.R. 17) 
or order rectifying an assessment (G.S.T.R. 18) 

11. Procedure movable properly, Proaedrwre in immovable property. 
Distraint Ss. 8 to 21 sale of movable Attachment Ss. 26 to 35 and sale of 
property Ss 22 to 24. immovable property Ss. 36 to 47. 

Procedure in arreet Ss. 48 and 49. 



Original Orders. 

G. S. T, E. IS provides that appeal lies only against original orders. 
Sec. 11 provides for appeal against an order of assessment wMoli is also 
an original order. All orders of original antliorities viz^ orders of 
assessing, licensing and registering authorities, are appealable orders. 
The words * original orders ’ are used in contradistinction to appellate 
orders. A. 0. T. O’s and Dy. C. T. O’s are only original authorities — 
(See pages 238, 239) and they have no power to issue appellate 
orders. So in substance, against orders of A. 0. T. O’s and 
D'y. C. T. O’s appeal lies (See page 11, Introduction). 

Interim Orders. — It stands to reason that only final orders should 
be appealable. Am interim order, for instance, an order directing a 
dealer to appear or directing production of accounts, may be subject to 
revision under Sec. 12 or G. S. T. E, 14 but is not appealable. 
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Appeal lies against order jfixing consideration in money value 
(T.B. 17) 

licensing. — ^Appeal lies against original orders of licensing 
autliorities, e,g,, declining to grant licence, declining exemption in 
spite of licence, order overruling objection that licence is not needed, 
levy of licence fee on overestimate, assessing escaped licence fee 
(G.S.T.K. 17) and rectifying mistake (G.S.T.R. 18). 

Rebate. — Similarly appeal lies^against disallowance of rebate. 

Compounding. — [See G.S.T.R. 29) Appeal lies against orders 
declining to compound or fixing large sum of money for compounding. 

Other original orders.— [G.S.T.R. 13] Failure to cancel registra- 
tion [8-A (New)\ determination of excess amount payable under 
Section 8-B {New Sec. T.R. 5 A (9) ] are also orders against wMoh 
appeal lies. 

Fresh ground in Appeal.— Can a fresh ground be-admitted by the 
appellate authority ? Even the oases decided by High Courts under 
the^corresponding provision of the Income-Tax Act are not unanimous.® 
The correct view seems to be that, in exceptional cases, a fresh ground 
may be admitted in appeal if its omission is neither wilful nor unrea- 
sonable®. '' 

Within thirty days .... assessment. — ^In determining the 
period of thirty days, the day on which notice of assessment was served' 
must be excluded^ 


Extension of time. — The present Act is a sp’ecial Act, an Act 
taxing turnovers only, and a local Act, an Act applicable only to 
the Madras Province within the meaning of Section 29 of the Limita- 
tion Act and therefore. Sections 4, 9 to 18 and 22 of that Act would 
apply in computing the period of limitation, since the applicability 
of these provisions is not expressly excluded by this Act,® 

The practical effect of the application of the provisions of the 
Limitation Act would bo, in the first place, to permit an assessee to 
prefer an appeal on Monday if the period of thirty days expires on 
^Sunday or, if the Appellate tribunal is closed, to prefer the appeal 
on the reopening day.® Similarly, if copy of order of assessment is 
to be filed along with the appeal,^® the time taken in obtaining the 


6. A.I.B.. 19a7 Lah. 830. 

A.I.B. 1937 Oudh 416. 

6. 8ee See; 31 (2) A, Inooine.Tas Act, 
and Buie 12, Appellate Tribunal Buies 
(Income-Tax). 

7. Sec, 9(6), Madras General Clauses 
Act and Sec. 12(1) of tbe Limitation 
Act. Sec. 66-A. Income Tax-Act — 
exclusion of date of order. 

8. The sections of Limitation Act 
provide for the following; — 

X2 


Sec. 4. If court is closed when 
period expires, appeal can be presented 
on re-opening day. 

Sec. 12. Exclusion of time in legal 
proceedings — obtaining ccyics, etc. 

Sec. 18. Effect of fraud— extension 
of limitation period. 

9. See Sec. 11 of Madras General 
Clauses Act. See also Sec. 12, Limita;^ 
tion Act. 

10. See Sec. 11(2), G.S.T.B. 13 (4). 
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copy may hate to be excluded. Similarly, if facts call the applica- 
tion of Section 18 of Limitation Act, the benefit of the section would be 
available. 

Section 5 of Limitation Act has not been made applicable. There 
is therefore no power to excuse delay in preferring appeal. 

Notice of assessment— See Section 10. 

Satisfactory proof of payment. — ^Receipt showing such payment 
would be a satisfactory proof of the payment. 

Admitted by the appellant may be. — ^An assessment 

may be objected to in one of two ways. Either the enUre assessment 
may be objected to, or non-liability may be pleaded in respect of a 
'portion of assessment. Where no portion of assessment is admitted, 
tax need not be paid. A note may be made in the Memorandum of 
Appeal that tax is not admitted. Where a portion of assessment is 
ad^tted the instalment which has fallen due in respect of the admit- 
ted amount till the date of appeal has to be paid. It may be observed 
that under Section 10, notice 6f assessment may direct the assesses 
to pay the money due in instalments. 

Object of verification. — The object of verification is to fix responsi- 
bility for the materials set forth in the grounds of appeaP 2 . XJnder 
the C. P. Code pleadings are verified^ The effect of verification 
is that false verification may render a party liable to be convicted 
under Sections 191 and 193, 1. P. C. 

Absence of verification — effect. If an appeal is not verified 
in the prescribed manner the appellate authority may reject the appeal 
i^r limine 

Opportunity of being heard. — ^Usually, a notice would be sent 
to the assesses to be present in person ox by pleader and address the 
authority in support of the grounds of appeal. On grounds of natural 
justice, it is desirable that the officer \mo hears appeal must pass 
order in appeal. If an officer hearing appeal is transferred, it 
desirable that the succeeding officer re-opens the appeal and affords 
opportunity to appellant. 

* Such orders as such authority may think fit.— 

No limit IS imposed as to the manner of disposal of appeal. The 
appellate authority may confirm, reduce or enhance or set aside the 
assessment in whole or in part or direct the assessing authority to 
make a fresh assessment or remit the case for a finding. The 
powers of the appellate authority are thus plenary. 

H. jSee 4 I.T.C. 90. Case under 13. Order 6, Rule 16, G.P. Code. 
Income-Tax Act. 

Sec. 66A, Income-Tax Aet, exclud- 14. A.I.R. 1929 Pat,' 409 (under 
ing time requisite for obtaining copies. Income-Tax Act). 

12. A.I.R. 1931 Mad. 679 (Case 

to pleadings) 43 Cal. 1001. 16. Cp; Sec. 31, Income-Tax Act. 
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Absence of appellant. — Appeal must nevertheless be disposed 
of on merits. 

Review. — ^No inherent power to review lies^®. See G.S.T.R. 
17 and 18. 

Withdrawal. — ^No such right is exercisable. 

Every order finaL — The finality of order is subject 

to the interference in revision under Section 12. Finality attaches 
only so far as tribunals constituted under this Act are concerned and 
the order is open to challenge in a Civil Courts 

Under the law as it stood before 1st January, 1948, the order 
could be challenged in criminal prosecutions as well^* But from 
1st January, 1948, the finality of order passed by tax authorities in 
assessment, etc., under the Act is not open to challenge in 
prosecutions^ 


REVISION 

[BEFORE 

AMEiTBMEOT.] 


12. The Board 
of Revenue may, 
in its discretion at 
any time either 
suo motu or on 
application, call 
for and examine 
the record of any 
order passed by or 
any proceedings 
recorded by, any 
officer or person 
under this Act for 


REVISION 

SECTION 12 

[AS AMENDED] 

12. (1) The Board o(f Eevemie may 
in its discretion call for and examine the 
record of any order passed or proceedings 
recorded by any authority, officer or 
pemon under the provisions of this Act, 
mchidmg sub-sedim (2), for ^ the pur- 
pose of satisfying itself as to the legality 
or propriety of such order, or as to the 
regularity of such proceedings, ^d may 
pass such order in reference thereto as 
it thinks ht. 


16. A.IJB. 1938 Lab. 741 & (1936) 
I.K.B. 487. 

17. See under Sec. 17 and 18. 

43 Bom. 221 Case under Sea 
Customs Act-Suit Ues ; 62 &I.L. J. 77. 
Surcharge Rules — ^suit lies. 

38, Mad. 41 and A.I.R. 1935 Mad. 
298(2) — BCeld Finality in Rule 28 
Schedule IV, Municipal Act attaches 
only to tribunals under the Act — Civil 
Courtis juridiotion not shut out. 


1947(1) M. L. J, 252— ‘Finality* 
in Sec. 73^ Village Courts Act, held oiSy 
final so fajr as the Village Court and 
Civil Courtis Jurisdiction not shut 
out. 


18. 1946 (2) “M.L.J. 461, and 
1947(2) M-LJ. short Notes 12. Ques- 
tion of non-Mahility to tax can be gone 
into in Criminal Court in a prosecution 
under Sec. 15 (case under present Act.) 

19. See Sec. 16-A of the 

Act, 
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[BEFORE AS AMENDED— con«(Z. 


AMENDMENT] 

— timid, 

tlie purpose of 
satisfying itself as 
to tlie legality, or 
propriety of 'sucli 
order, or as to tlie 
regularity of sucli 
proceedings, and 
may pass such 
order in reference 
thereto as it 
thinks fit. 

Nothing con- 
tained in this sec- 
tion shall apply 
to the orders or 
proceedings of any 
Court or Magis- 
trate. 


(2) Powers of the nature referred to in 
sub-section (1) may also be exercised by 
such authority or officer a/nd in such class 
of cases as may he ‘prescribed, including 
cases where an inferior authority or officer 
has exercised its err his 'powers under this 
. sub-section. 

(3) The powers conferred by sub-sec- 
tions (1) and (2) may be exercised by the 
Board of Revenue or by the authority or 
officer concerned, as the case may be, suo 
imtu at any time, or on application pre~ 
f erred 'within six months of the passing or 
‘recording of the order or proceedings in 
question. 

(4) Nothing contained in this section 
shall apply to the orders or proceedings 
of any Court or Magistrate.” 


Effect of Amendment of 1347. 

Tte amendment makes statutory provision for tiie exercise of 
powers of Revision by autborities other than the Board of Revenue 
and also prescribes a period of limitation, namely, six months, for 
the making of applications for revision Jby parties. ^ 

Ration of Act and Rules.— ;ge6 C.H.T.R. 14 to 10. 

See also under heading “ Appellate and Revisional Tribunals. 
” Analytical Study of the Taxation Law ”, Introduction. 

• May in its discretion. — Interference in revision is only dis- 
cretionary. -There is‘ no statutory right on the part of an assessee, 
to claim interference. The discretion vested is, of course, not arbitrary 

R Notes on dauses to Bill dated 30-9-47. . • , 
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discretion. Wliere interference would hinder, and not promote justice, 
the Board would not interfere. 

Interference in revision— need to approach lower authority.— 

On the principle that a revisional authority will not interfere when 
another remedy is open, it seems that the Board will not ordinarily 
interfere with an assessment, if an appeal could be, but not, filed 
under Section 11. The procedure under Section 11 must be exhausted 
before interference in revision is sought. But, jurisdiction to interfere 
in revision with assessment, even when no appeal is filed, is not ousted 
and in extraordinary cases, the Board may, interfere, even when the 
appeDate authority is not approached. 

Record or any order .... or proceeding. — The words used 
in the section are very comprehensive. All recorded proceedings 
are liable to be interfered in revision whether or not appeal lies. 

Legality or propriety or regularity of such order ^ — The power 
of examination by the Board seems to extend both to the law and 
to the facts applicable to the case before it. The Board has to satisfy 
itself not only whether an order or proceeding is legal, but whether 
it is proper or regular in the circumstances of the case. 

Such order as it flunks fit. — ^The prime object of the Legislature 
seems to be to see that justice is done Mere illegality may not be 
sufiScient to call for interference in revision unless prejudice is made 
out. 

Clause (2), Against orders of original axithorities, revision lies to 
Commercial Tax Officers [G.S.T.R. 14]. 

, Against the appellate orders of Commercial Tax Officers under 
G.S.T Jl. 13, a farther revision lies to the Deputy Commissioner if the 
turnover does not exceed Es. 20,000. [G.S.T.E. 14.] 

The sub-clause statutorily providas for tbe exercise of these 
revisional powers by Commercial Tax Officers and Deputy Commis- 
sioners. 

Clause (3), Suo motu or on application. — Interference by revisional 
authority may be of ‘‘ its own accord ” at any time, unfettered by 
any -period of limitation or within six months on the motion of the 
aggrieved party. The application contemplated is application by 
the aggrieved party But if -the case really calls for revision, on 
the motion of any third party, the Board may suo motu interfere 
unfettered by limitation > 

2. A.T.B. 1924 Mad. 586. (Case 4. 24 All 443. See also A.I.R, 1933 

tinder C.P.C.) All. 678 case xinder Cr.F.O. 

3. A.I.R. 1932 Mad. 157 and A.I.R. 

1935 Mad. 89 (Cases relating to revi- 
sion under O.P.O.) 


6, A.I.R. 1933 All. 678. 
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Clause (4), Orders or proceeding of any Court or Magistrate.— 

Sections 15 and 19 (3) and G.S,T.E. Rule 32 for proceedings before 


Proceedings in Civil and Criminal courts are subject to tbe ordinary 
incidents of Civil and Criminal Procedure with right of appeal and 
with ultimate powers of revision in the High Court The Board 
of Revenue has no power of revision over the ordinary tribunals 
of the land. 


ACCOUNTS OF DEALERS AND LICENSEES. 


[BEFORE 
AMENDMENT] - 

13. Every dealer and 
every person licensed 
under Section 8 shall 
keep and maintain a 
true and correct account 
showing the value of 
the goods sold and 
bought by him ; and 
in case the accounts 
maintained in the 
ordinary course, do not 
show ijie same in an 
intelligible form, he 
shall maintain a true 
and cm:rect account 
in such form as may be 
prescribed in this 
behalf : 

Provided that this 
section shall not apply 
to petty dealers whose 
business is such as is 
not likely to make them 
Eable to taxation under 
this Act. 


SECTION 13. 
[AS AMENDED] 


13. Every registered dealer and 
every person licensed under this Act 
shall keep and maintain a true and 
correct account in one of the 
hnguages of the Provinee, namdy 
T amil , Telugu, Malaycdam, 
Kannada or Eindustam or in 
English, showi/ng the goods sold 
and bought by him, and the value 
thereof, goods of eadi of the Mnds 
specified m Section 3, sub-section 
(2), being shown separately’, and 
in case the accounts maintained in 
the ordinary course, do not show 
the same in an intelligible form, 
he shall maintain a true and correct 
account in such form as may be 
prescribed in this behalf. 


6. See S^on 116, C.P.C. (CayU Revi- Section 435 to 489, Ct.P.C. (Ciinti. 

sion). Section 96 and order XiLIT, and nal Revision. )‘ 

SecUon 100 and Order 3X11 (Gvil Section 404 to 431, Cr.P.C. (Cri- 
first and second Appeals.) nfiinal Appeal.) 
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Summary and effeet of amendment 


[Old] 


[New] 


(1) All registered dealers (dea- 
lers with turnover of Rs. 7,500 
and over who are compulsorily 
registrable, and dealers with 
less turnover who may register 
themselves) and all licensees 
have to maintain accounts. 

Even dealers with turnover of 
Rs. 7,500 and over have to 
maintain accounts. 

Unregistered dealers (with 
turnover not exceeding Rs. 7,500) 
are not obliged to maintain 
accounts. 

II. All licensees have to maintain accounts. The term dealers 
includes licensees. So there is no change in the law. 

III. [New] Accounts may be maintained in any of the specified 
Provincial languages. 

This was not specifically provided in the unamended section, 
though in some cases accounts were being maintained in the regional 
Provincial languages even before the Amending Act. 

IV. Under the law before and after amendment, it is provided 
that accounts must show the value of goods sold and bought. 

V. \Neu^ Under the amended section, accounts must separately 
show the sale or purchase value, in respect of the kinds of articles 
specified in Section 3 (2). In other words, the value of luxury articles 
bought and sold must be separately shown to facilitate assessment at 
enhanced rates as provided in the Amended Act. “ This amendment 
is consequential on the taxation of different articles at different rates*’ 

VI. [Neio] In the case of licensed agents, it may be noted, accounts 
must be maintained in the prescribed form {See Forms X and XI). 

VII. In the case of dealers, normally if accounts do not show the 
sale or purchase price in an intelligible form, the accounts must be 
maintained in the prescribed form if any form is prescribed. This is 
the law both before and after the amendment. ’ ~ 


I. Every dealer (the term in- 
cluding licensees under Section 5 
or Section 6 and persons entitled 
to rebate under Section 7), and all 
licensees under Section 8 were 
obliged to maintain accounts. But 
petty dealers (with turnover not 
exceeding Rs. 10,000) were 
exempt from the operation of the 
Section. 


Relation of Section and relevant rules 

This section and G.S.T.R. 33 provide for maintenance of accounts 
in form ‘prescribed*. Form has been prescribed only in the case of 
licensees under Section 8 {Sec Forms X and XI). {See also condition 7 
in Form V). 


\\ I^otes on clauses to the Amending Bill. 
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T.R. 7, 9, 11> 13 and 15 provide for scrutiny of accounts of dealers. 
G.S.T.R. 6 (11) provides for scrutiny of accounts of licensees. G.S.T.R, 
11 and 12 provide for preservation of vouchers and maintenance of 
separate accounts. 

For reference to Accounts — See T.R. 5 (1) {a) (discount), T.R, 
5 (1) (6) (Goods returned) ; T.R. 5 (1) (c) Accommodation dealer ; 
T.R. 5 *(1) (d) Goods under Section 4. 

See also Commentaries to Section 9.-~See also “Duties and con- 
cessions available to Dealers and Licensees.” under “ Analytical 
Study of the Taxation Law” Introduction. 


COMMENTS 


Registered dealers*— See Section 2 (^-1) and Section 8-A. 

A dealer compulsorily registrable (having a turnover of Rs. 7,500 
and over) has to maintain accoxmts. Similarly, a dealer who antici- 
pates a turnover of Rs. 7,500 and over or who though having less than 
Rs. 7,500 as turnover decides to register himself is obliged to maintain 
accounts. 


Licensees.— Both before and after the Amending Act all licensees 
are obliged to maintain accounts. 


True and Correct— A true and correct account for the purpose of 
this Act would mean jin account reflecting all the transactions both 
on the credit and debit side and showing intelligibly the value of the 
goods sold and bought. An account wMch does not give a complete 
or correct version of actual business was held to be an unreliable 
account \ An agent under Section 8‘must have bills (condition 8 
of Form V). Bills, invoices, stock registers, etc., are necessary to check 
account books. Similarly vouchers are necessary, and in their absence 
the accounts are no better than the mere word of the assessee®. Vou- 
chers relating to stocks, deliveries, purchases, output sales, etc,, are 
necessary and they must be preserved for two years (6.8.T.B. II). 

to one ol the languages specified.— Sindhi and Gujerati are not 
specified. The reason for omission of these two languages may be that 
they are not the regional languages of this Province. The object in 
cornpelling maintenance of accounts in a regional language is to 
facihtate checking up by officers. Government, however, decided not 
to enforce the provision till the end of September 1948^ in view 
of numerous representations that the new provision would cause 
co^iderable hardship. -In their latest communique Government have 
ordered that the concession of not insisting on the compliance with 


2. A.I.R. 1936 XiCkli. 63S. Case 
under Income-Tax Act. 

3. AXB. 1936 Lab. 366. Case tiiider 
Income-Tax Act. 

4. Finance Nosier agreed to consi- 


der inclusion of Gujerati later (Legisla- 
tive Assembly Debates 19^-12-47). See 
also Press note on 20— 1—48. 3cealso 
Finance lister’s speech on 12th 
July 1948 in the Le^slative Assei^bl^. 
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tHs provision be continued. until further orders, pending considera- 
tion of the question of amending the Act further so as to permit the 
maintenance of accounts in any language (Communique published in 
newspapers on 7-10-1948.) 

Goods sold and bought and value* — ^Accounts should show the 
value of every kind of goods bought and sold irrespective of the 
question whether the articles are entitled to exemption, reduction or 
modification partially or wholly under Sections 6 to 8. 

Each of the kinds specified in Section 3 (2).— The goods specified 
in Section 3 (2) are subject to differential tax rates. Similarly goods in 
Section 5 are subject to different rates. Each of the kinds must be 
separately shown. Thus, motor goods taxed at 6 pies in the rupee 
should not be combined with electrical goods, but within the same 
kind, each of the goods need not be separately shown. So motor 
vehicles and accessories may be shown without being allotted different 
pages in the accounts. 

Different accounts. — ^A person dealing in normally taxable goods 
and transactions, and also in goods or transactions entitled to benefit 
of Section 4, 5 or 8 must maintain separate accowits for goods or trans- 
actions, under each of the sections. [ (G.S.T.R. 12 (1). ] 

A dealer in hides and skins must maintain separate accounts 
ha respect of goods tanned in the Province and outside [G.S.T.R. 12 (2.)] 

Separate accounts of a licensee imder Section 8 in respect of 
transactions covered by licence and traiisactions not covered by 
licence is also necessary. [G.S.T.B. 12 (3).] 

A dealer dealing in ordinarily taxable goods and holding also a 
license for bullion and specie, or for non-handspun cotton yarn, or for 
hides and skins is dealing in different goods subject to different rates 
of tax. The rules therefore provide for separate aoeounts being main- 
tained. [G.S.T.R. 12 (4) {New).'\ 

Vouchers for different goods. — Vouchers of each kind of goods 
must be serially numbered separately (G.S.T.E. 11). 

Licensee's Accounts (Contents of). — Condition 3 in Porm II (Bullion 
and specie). Condition 2 in Form III. (Cotton, handspun yarn, 
handloom cloth) and condiiaon 1 in Form IV (Hides and skins) show 
that the names and addresses of the vendors of licensees and pur- 
chasers from them (licensees) must be shown. 

Agent under Section 8. — ^The Forms of Account X and XI have 
been prepared with meticulous care to prevent evasion (see Section 8 
Commentaries). The accounts must specify the names of buyers, 
sellers, the dates of transactions, the incidental charges incurred, com- 
mission receivable, etc. (See Forms V, X & XI.) 

Absence of Accounts and Deductions.— [ See T.R. 5 (1) (a) to (b) 
discount, goods returned, accommodation sales, excepted goods. ] In 
the absence of entries in accounts, the deductions are not allowable^ 
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Contravening terms of licence.— In the absence of accounts or 
in view of the contravention of the terms of licence regarding accounts, 
by licensees under Section 5 {see Forms II, III, IV), the licensee is 
taxable (Section 6-A and 6.S.T.K. 8). 

Licensee under Section 8.— In the absence of accounts or in view of 
the contravention of the terms regarding accounts the question 
whether a licensee is taxable is a doubtful point. See Section 8 and 
Section 6-A Commentaries. 

Accounts of Butchers.— It is suifiicient if accounts of butchers 
show the numbers of sheep or goat bought and the quantity of mutton 
sold with prices therefor. 

Accounts of petty dealers (with turnover not exceeding Es. 7,500), 
Even if defective such accounts ought not to be rejected. ^ See Com- 
mentaries to Section 9. 

Certified Accounts.— Accounts certified by Eegistered Accountants 
should ordinarily be accepted as correct (Communique issued by the 
Ministry). 

Method of Accounting.— Broadly two sptems of accounting are 
common . (A) the mercantile system of entering all transactions as and 
ioJien they take 2 ^^CLce irrespective of the time of realisation of sale 
proceeds, and (B) the cash system of entering transactions only when 
money is realised for sales, the transaction being taken into suspense 
account till such realisation.® 

Day boolcs, ledgers, stock registers, credit books, etc., are some of 
the accounts maintained by dealers. 

Since total sales have to be "ascertained irrespective of the realisa- 
tion of proceeds of sale, in the case of the cash system, the sales disclosed 
in suspense account and credit sales should be included. In the case 
of traders, even when for domestic consumption, grocery articles, etc., 
have been taken, they must also to be included. The total quantity 
of goods sold is ascertainable by adding the total purchases made during 
the year to the original stock at the beginning of the year and from 
the total thus arrived at, deducting the quantity of unsold stock at the 
close of the year. 

This Act taxes sales, and profit or loss is immaterial. Profit may 
be ascertained to check the correctness of the entries in accounts. To 
ascertain gross profit, the sales turnover, the purchase turnover, the 
opening stock at the beginning of the year, as contrasted with the closing 
stock have to be taken into account. The excess represented by sales 
turnover over purchase turnover, in money value, is profit. To this, 
must be added the difference in value between the closing and the 
opening stock. In other words, the closing and opening stock must be 

6. See A.I.R. 1926 Lab.l6l. 1929 All. 819. 

. 6. Sec A.I.II. 1936 Lah, 12. A.I.R. 1927 Mad. 841. 

AJ.R. 1937 Lab. 338. A.I.R. 1936 P.C. 269. 

, AXR.1939 All. 7f . - . AXR. 1945 AU. 10?, 
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unifonnly valued at either the market price or purchase price, and to 
the extent the value of closing stock exceeds the value of opening stock, 
there is an accretion to the profit. It is profit in bind and must also 
be added.^ 


SECTION 14 

POWERS OF OFFICERS 

Powers to order production of accounts, etc. 

14. (1) Any officer empowered by tbe Provincial 
Government in this bebalf, may, for the purposes 
of this Act, require any dealer carrying on business in 
any kind of goods to produce before him the accounts 
and other documents, and to famish any other 
information relating to such business. 

(2) All accounts and registers maintained by dealers 
in the ordinary course of their business, the goods in 
their possession and their offices, shops, godowns, vessels 
or vehicles shall be open to inspection at all reasonable 
times by such officers as may be authorized in this behalf. 

(3) Any such officer shall have power to enter, 
for the purpose referred to in sub-section (2), any office, 
shop, godown, vessel, vehicle or any other place in which 
business is done. 

Summary 

[ Relation of Act and Rules ] 

There are three sub-clauses in the section. Clause 1 deals with 
the production of accounts or other documents or fumishing of informa- 
tion. Clause 2 deals with the power of inspection by officers while 
Clause 3 deals with the power of entry by officers. {See Notification 11.) 

Production of accounts, etc. (ffiause 1) 

(1) All A.C.T.O’s, Dy. C.T.O’s and C.T.O’s can act [See Notifioa- 

tion n clause 

(2) The officer may act ordy for the purpose of this Act. 

(3) The power exercisable is to require a dealer Jfl) to produce 

accoxmts or other document, and (6) to fiunish other 
information rdating to such business by issuing summons 
in Form IX. 


1. Op. Sub-section 22(4), Incoitte.taz Act. 
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Power of Inspection (Clause 2)^ 

(1) Ail A.C.T.O’s, By. C.T.O.’s and C.T.O.’s, all Sub-Inspectors 
of Excise and Police and above ; all revenue ojficials not below Eevenue 
Inspector can exercise powers. Notification II, clause 3. 

(2) Tbe following can be inspected : (a) accoimts and registers 

maintained in tbe ordinary course of business by a dealer, 
(6) goods in tbe possession of dealers, (c) offices, shops, 
godowns, vessels, and vehicles of a dealer. 

(3) Tbe inspection is to be at reasonable times. 

Power of entry (Clause 3)® 

(1) Tbe officers authorized under Sub-clause (2) above can 
exercise tbe power. 

(2) Power is confined to entering into the "office, shop* 

godown, vessel, vehicle or any other place in which 
business is done. 

(3) The power is to be exercised for the purpose referred to in 

Rub-clause (2) (t.e., inspection) 

COMMENTS 

See under heading Powers and Duties of Authorities ”, “ Ana- 
lytical Study of the Taxation Law ”, pages xliii to xlvii, Introduction, 

Officer empowered. — It does not appear that the power granted 
to an officer to act under this sub-section can be delegated by the 
officer to his subordinates. ^ 

Provincial Government.— Section 3 (43), General Clauses 
Act and commentary to Section 3. 

For the purpose of the act,— Exercise of power under sub-section 
(1) can be only for %he purpose of assessment, licensing, rebate, etc. 

Business. — See commentary to Section 2 (6). 

Dealer.— See commentary to Section 2 (6). 

Any kind of goods. — ^AIl persons who carry on business in any 
kind of goods including goods exempted und^ this Act, can be 
called upon to produce accounts or to furnish any information required 
relating to the business. 

2. Op, Sec. 39, Income-tax Act. “ inquisitorial powers ” to the officers 

3. Unlike the Income-tax Act the under the Act and in order to safeguard 

preset Act confers power of entry misuse of power under the section, an 
for inspecMon. While an Income-tax amendment was moved that the officer 
Officer entei^g the premises of an so empowered should not be below 
assessee for inspection’ would be com- the rank of a Revenue Divisional 
mitting the offence of trespass (A.I.R. , Officer. On the assurance of the 
1926 ^ Lab. 326) ^ officer entering Premier that the Government would 
premises under this Act commits no pay attentipp to thp matter in choosing 
offence. officers the amfeMment wps withdrawn. 

. 4. The section waa critidsed in the 

Uegislative Coundl as giving almost • ' , . - ' ^ . 
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Accounts, Registers and other documents*— A document is any 
matter e:^ressed or described upon any substance by means of letters, 
figures or marks or by more than one of these means, intended to be 
used or may be used as evidence of that matter 

Vouchers, receipts, registers, hills are all open to inspection.—- 
Section 13 and G.S.T.R. 11 and 12 set out what kind of account and 
documents should be kept by a dealer. Registers are also open to 
inspection. 

Godown. — Godown or warehouse is the place where goods are 
stored. 

Vessels. — The word means ships or boats. Right of inspecting 
ships or boats in which goods are brought is also conferred. 

Vehicles. — The term means carriages of any kind used on land.'*’ 
Eor instance, a motor lorry or train which may carry goods is open 
to inspection. 

Reasonable times. — Inspection is to take place at reasonable times. 
For instance, usually the inspection of a shop would be during hours 
when it is likely to be open. 

Seizure. — ^No power to seize documents is conferred. ® 

SECTION 14-A (NEW) 

NON-RESIDENT DEALERS 
Act to apply with certain modifications and additions. 

14-A. In the case of any person carrying on the 
business of buying or selling goods in the Province hut 
residing outside it {hereimfier in this _ section referred to 
as a “ non-resident ”), the provisions of this Act 
shaU apply subject to the following modifications emd 
additions, vmmdg : — 

if) In respect of the business of the non-resident, 
his agent residing in the Province .shall he deemed to 
be the dealer. 

{ii) The agent of a non-resident shall be assessed 
to twe or taxes umder this Act at the rate or rates levicMe 
theremder in resped of the business of stick non-resident 
in which the agent is concerned, irrespective of the amount 
of the turnover of such business being less them the 
mmimum specified in Sedion 3, svh-sedion (3). 

6. Sec. 3(9), Madras General Clauses Bcmbay, the assessing authority can 
Act; seize documents after recording rea- 

6. In the Sales Ta>x Acts of Central sons if possible evasion of tax is 
Provinces, West Bengal, Orissa and suspected. 
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{Hi) WUJmA 2 )rejudiee to his other rights, my 
agent of a non-resident who is assessed, under this Act 
in respect of the business of such non-resident may retain 
out of any moneys payable to the non-resident by the 
agent, a sum equal to the amount of the tax or taxes 
assessed on or paid by the agent. 

(w) Where no tax would have been payable by 
the non-resident in respect of his business in the Province 
by reason of the turnover thereof being less than the 
minimum specified in Section 3, sub-section (5), he shall 
be entitled to have the amount of the tax or taxes paid 
by his agent refunded to him on application made to the 
assessing authority concerned, or where more than one 
such authority is concerned, to such one of the authorities 
as may be authorized in this behalf by the Provincial 
Government by general or special order. 

{v) Such application shall be made within twelve 
months from the e^ of the year in which payment was 
made by or on behalf of the non-resident of the tax or 
taxes or my part thereof. 

Effect of Amendment 

“ Doubts having arisen as to how far the agents of non-resident 
dealers are taxable under the Act as it now stands, it is proposed to 
make dear provision in regard to the matter. New Section 14-A sets 
out in what respects exactly the Act should be modified in its applica- 
tion to non-resident dealers 

History of the Amendment 

In 1940, a Communique was issued that all persons resident in 
the Province looking after the interests of the foreign (non-resident) 
seller, are dealers. In March 1941, another Communique was issued 
clarifying the position that in the view of the Government, apart from 
mercantile agents, agents employed by non-residents (i) for haTidling 
goods for consignment or otherwise, (ii) for handling documents of title 
rdating to goods, (iii) or in connection with the payment of the sale price 
of goods or as such guarantor for such collection or payment, are also 
scents who are taxable. The effect of the Communique was to tax 
Banks, Port Trust authorities and transport agencies. In view of 
much agitation the operation of this extended interpretation was 
postponed. In the Amending Bill published in the Fori 8t. George 
QazUte on the SOth September, an explanation and a proviso were 


t. Bfot^ cm dausM to Biff dated 3(X>4l-47. 
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added [see Foot-note 13] ■with the object of roping in Banks and 
Transport agencies within this Act. The Select Committee omitted the 
explanation and the proviso. 

/Sec. M-A and Sec. 8 

This Section appEes to agents of non-resident principals while 
Section 8 applies to agents of resident principals. 

Summary 

L Non-resident dealers (dealers residing outside the Province) 
are also subject to this Act generally. (Opening portion of Section 
14-A) 

II. The modifications and additions mentioned in sub-sections 
(i) to (v) apply to them and the sub-sections provide for — 

(а) asaessability and leviability of tax or taxes on resident 
agents (i & ii) 

(б) (i) payment of tax or taxes by agent or agents irrespective 
of whether the turnover individiuillg is within or above the non-taxable 
minimum, (ii) retention of tax amount by agent for payment of tax 
or reimbursement by agent from principars moneys, if tax is already 
paid by agent, (iii) refund of tax to principal non-resident dealer if 
the turnover of entire business is within the non-assessable minimum, 
by following necessary procedure. 

COMMENTS 

This section must be read with Section 2 (6). 

Person carrying on business. — ^For applying the section, the 
person (principal) must be doing business within the Province but 
residing outside the Province. 

All those who can be dealers can be non-resident dealer principals. 
The principal may be a joint family. ^ See also Section 2 (&) for mean- 
ing of person 

A mere casual transaction of a non-resident principal does not 
attract this section. See Section 2 (6) under "‘business’’ 

Buying and Selling. — The reference is to seller’s and buyer’s 
schemes of taxation (T.R. 4). 

Subject to the following modifications and additions* — (A) The 

provisions of the Act apply unmodified to the extent they do not 
conflict with the undermentioned clauses (i) to (v) and (B) to the 
extent the provisions of the Act are in conflict, the modified or addi* 
tional provisions in clauses (i) to (v) apply. 

Sub-clause (i) 

(i) Agent of non-resident Principal and resident Principal. 

The General Law as set out in Section 2 (6) that the person selling or 
buying goods is a dealer is modified so far as a non-resident dealer is 

1934411. 5$^, ~ 
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concerned. In respect of tlie non-resident principars business, his 
agent within the Province shall be deemed to be the dealer. Normally 
an agent of a resident principal is not a dealer. But he may be 
treated as dealer if he purports to have possession, and fixes the price 
and transfers possession to the purchaser for consideration, the 
purchaser paying price on the basis that the actual seller (agent) is 
the owner. 2 a. See Sec. 8. 

Object of Section : 

The object of new Section 14-A (i) [ New ] [ Section 2 (&), explana- 
tion 2 {Old) ] is “ to bring the agent, responsible for the principal out- 
side the Province, within legal jurisdiction ” and thereby fix liability 
on the juristic principle applicable to undisclosed and unavailable 
principals. ^ The .effect of the provision is to make the agent living in 
the Madras Province, and doing business for a principal residing out- 
side the Province, a dealer for the purpose of the Act and thus facilitate 
collection of tax from the agent. Another effect of the explanation 
is to permit service of notice on agents on behalf of non-resident 
principals. 

Under the General Law, if a contract is made by an agent on 
behalf of a principal abroad, he is personally liable (Section 230, 
Contract Act). This section applies the principle to taxation in 
relation to principals residing outside the Province. 

Section 14-A and General Law.— Section ll-A is wider than the 
General Law. Under the General Law (Section 230, Contract Act) only 
an agent in India of a principal residing abroad (outside India) is per- 
sonally liable on the contract entered into by him. Section 14-A 
hits even an agent residing in India of a principal residing in India 
provided the agent is within this Province while the principal resides 
mtside the Province^ Secondly, where the agent acts on behalf of a 
disclosed principal (presumption under Section 230, Contract Act, being 
rebutted), e.^., agent signing documents and making payments in the 
name of principal, the agent is not personally liable on the contract 
under the General Law while he is personally liable to pay the tax, as 
if he is the dealer under this section. So, doubt may arise as to the 
legality of this provision which is more comprehensive than the 
corresponding provision in the Contract Act in the absence of Govemor- 
GeneraPs sanction, ‘ contracts ’ being an item in the concurrent list of 
subjects in the Government of India Act (See Item 10, List III, Schedule 
VII and Section 107 of the Government of India Act) 

In respect of the business —It is necessary that the agent must 
in some manner be connected with the business of the principal. So 
an agent of the principal on some matter unconnected with the princi- 
pal’s business is not within this section f/See also Section 14 (ii)]. 
lor meaning of “ business ”, see Commentaries to Section 2 (6). As 
already considered a casual transaction is not business. 

2*A. See 1948 (2) H. L. J* 98 Speech of the Premier in 1939. 
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Agent and Servant— An agent brings tbe principal in rdqfion to 
third parties. Even in England tendency is to enlarge" the scope of 
the term ‘ageiit\ Even a person with a limited discretionary power in 
respect of sales was held to be a mercantile agent^. Speaking generally 
an agent is one who has initiative and independent discretion. A servant 
employed to do a particular act only without any discretionary 
power whatsoec&r^ is not an agent. ^ 

Principle in Taxing. — In the taxation of the resident agent of a 
non-resident principal, the general principle is that *‘ahy person look- 
ing after the interests of a foreign seller in respect ef his ("seller’s) busi- 
ness should be assessed as a dealer irrespective of whether he (the 
agent) had or had not hand in actual selling.”® 

Kinds of Agents affected 

(i) Express and implied agents. — The term Agent^ has not been 
defined in this Act. But the Contract Act^ defines an agent as 
“a person employed to do any act for another or to represent another in 
dealings with third parties Thus an av£tioneer is the agent of the 
vendor. An agent may be constituted by express authority® or even by 
implied authority^ inferable from things spoken or written or from the 
ordinary course of dealing. Thus a person managing a shop and paying 
for goods out of owner’s funds with the latter’s knowledge is an implied 
agent. 

(ii) Mercantile agents. — ^Mercantile agents^® are persons who in 
the customary course of business have authority to sell goods or purchase 
goods. They handle goods or documents of title relating to goods and 
when handlmg goods of non-resident principals they are within the 
purview of tms section.^ ^ It may be noted that even under the 
General Law a mercantile agent in possession of goods or of docu- 
ments of title can convey valid title by sale. 

(iii) Agents handling goods.— Agents handling goods for consign- 
ment or otherwise, on behalf of non-resident principals fall within 
this Section.^® 

(iv) Partners. — ^Partners are in law agents of firm for purpose 
of business. If a partner is residing in the Province, while other 

4. Lowther v. Harris (1927) I.K.B. 13. Government’s Communique in 

393. March 1941. In the Amending Biil, 

5. Lamb v* AUenborough 124 R.R. dated 30-9-47, an explanation was 

192. ' added to tbis danse that ** any person 

6. A Government’s Communique in residing in the Province who is em. 

1940. ' ployed or on behalf of the non-resident 

7. Sec. 182, Contract Act, for facilitating in any way the carrying 

8. Sec. 180, Contract Act. on of the business of such non-resident 

9. Sec. 187, Contract Act. shall be deemed to be his agent.” 

10. Sec. 2(9), Sale of Goods Act. This explanation was omitted by the- 

11. Government’s Communique in Select Committee. 

March 1941. 14. S. 18, Partnership Act. 8ee 

12. Proviso to Sec. 27, Sale of Goods A.I.R. 1946 Sind. 129. Case under 

Act. H*P*P* Ordinance. 

13 
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^'e residing Outside the Province, tile fonner is \5i'it]un' the 

<Y) Factor, commission a^ent, broker^ ^ del credere agent-^Tlio 
fetter view is that Factors^ ® (agents entrusted with the possession of 
goods) commssion agents- (agents acting really for principals but 
apparently purchasing or selling in th^ir own noMes and not in the 
name of the principals), brokers^® (agents selling or purchasing goods 
& the names of the princijpals only) and del credere agents or Dubash^i \ 
(agents who in consideration of "extra remuneration undertake that 
p'ersonH with whom^ they enter into contracts on behalf of principals 
are’ solrent) fall within the scope of the definition when doing business 
for non-resident principals.* 

(vi) Sub-agents.— Even sub-agents who are appointed by agents 
fell within the definition, since they (sub-agents) represent the non- 
resident principals as regards third persons.^ ® 

' (vii) Agent, branch, or clerk of foreign companies.— In the case of 
£&n incorporated company, legally resident outside the Province, an 
dgent doing business in the Province on behalf of the Company is a 
dealer and Cohere an incorporated company outside the Province does 
business through a branch in the Province, with a partner^or clerk in 
tile ftovince, the partner or clerk is a dealer fox the purpose of the 
Act.^® 

(viii) Advertising, advising, canvassing or indent agents.— An 
indent ' agent is an itinerant representative of a principal without 
Authority to enter into binding contracts. * By virtue of notification {see 
Under* Notification IV) -these agents even when doing business for non- 
reMdent 'principals* are taken out of the scope of the section. 

(ix) Port Trust and ^Transport Agencies.— Though they handle' 
goods of non-resident dealers, they are only dealing in ‘ services \ 
Further they are not ageUts connected with the business of non-resident 
jirineipals. [aScc* - clause (ii) of Section M--A.]^® See also above under 
History of Amendment 

" (x) CoflecUng agents and guarantors other than banks;— An agent 
fgr the collection or payment of the sale price of goods acting on behalf 
of a non-resident principal is within this section. Similarly a guaran- 
tor for the collection or payment of goods is affected by the section ' 
if he acts foX a non-resident principal, under Notification IV. 

" (m)"]^nks. — ^Banks providing credit facilities and acting as agents 
(If ‘'ikto-jesident principals for Collection of sale price of goods imported * 
into the Province are not within the section. Usually when a non- 
r^sidOTt ifflpoartscgoods inta this Province, he sends the documents of 
ttfle in fe^s^ct of 'the g09ds tp;a\bank within the Province. He also 

(ISSi) ‘ J8. See Sec. 191 & 192, Contract Acti 

m: Se4 39 AH. 81. ■ 42'Cd[. 1050. ; ** 19. ‘A.I.Ri 1942 * Pat. 318, and 

17. /See 49 Mad. 16C - I.R.4942 Mad. 736 (2). 
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draws A draft (order to pay) or Bill of Exchange (trnconditiona! 
order directing payment of - money to or order of a oertaih person oi 
hearer) on the bnyeif within the Brovince against the goods the payecf 
being the Bank within the Province. The Bank is instructed to deliver 
the documents on payment by the buyer of the price of goods or the 
buyer accepting or paying the sum due on the Bill of exchange' or 
other negotiable instrument drawn on him (the buyer). ^ 3 

In a case of this kind, though the Bank acts as agent, for the limited 
purpose of collection, it does not come within Section 14-A (i). At best, 
the Bank is only dealing in ‘ service \ and is unconnected voith the 
business of non-residents. See Section 14 (ii). Government have 
clarified the matter and issued a notification excepting banks from 
the operation of this section \See under 1^‘otification IV.] 

~^ent ^esidii^ In the Province. — Only the agent resident in this 
Province falls within this sub-section. A non-resident agent is 
unaffected by the section. 

Shall he deemed. — ^Whereas m reality or under the General Law the 
agent is not a dealer, this section requires him to be treated as if he 
were a dealer for the purposes of this Act.® » 

Sub-clause (ii) 

This sub-clause sets out two modifications to the normal rule of 
taxation under this Act. This sub-clause provides that,- firstly, the 
agent is assessable to tax or taxes on the business of the non-resident 
"while normally tax is assessable on the non-resident dealer, and 
secondly, that the rule of non-assessable minimum turnover (not exceed- 
ing Ks. 10,000) is inapplicable to the business. 

First portion ot sub-clause.^ 

The first portion of this sub-section specifically arms the authorities 
with power to tax agents of non-residents and thus avoid legal difficul- 
ties, though this power is already implicit in treating an agent as a 
dealer under clause (i). It has been made clear that the agent is tax- 
able only in respect of the business of the Principal, in which he {agent) 


20. Sec. S5A, Negotiable Instruments 
Act. 

21. Sec. 5, Negotiable Instruments 
Act, 

22. Sec. A.I.R. 1930 Lab. 640. 

A.I.R. 1937 Lab. 566. 

In tbe Sales Tax Amending BiE pub- 
lished on 30tb September 1947 there 
was a proviso bringing banks acting for 
non-residents, within tbe section. 
There was much agitation against tbe 
proposal. It was contended' that such 
a tax would be illegal, being ^ a tax on 
banking and sale of credit which is only 
* service" and not goods. The discri* 
minatory character of such a tax as 


affecting one of the many institutions 
dealing in service, while leaving un- 
touch^ other institutions dea^gin 
service, as, for instance, the Post 
Office sending goods by V. P. P. was also 
criticised, fiddly, it was vehemently 
urged that the imposition of sales tax 
on banks whi^^h usually earn only a 
commission of 1/3 or 1/4 per cent, as 
collection agents, would be an intoler* 
able burden whose effect would be to 
discourage banking and ultimately 
cripple trade and industry. In view of 
opposition the proviso was deleted by 
the Select CTommittee from the Bill 

23. A.I.R. 1930 P.a 54. 
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is concerned. So an agent of a non-resident employed and looking 
after, for instance, the agricultural interests of the principal, cannot 
be taxed in respect of the business interests of the principal in buying 
or selling goods. 

Tax or Taxes. — The reference is to the differential rates of tax under 
Section 3 (2). So an agent of a principal dealing in different goods is 
liable to pay taxes as mentioned in Section 3. . 

Business.— jSee Section 2 (6) Commentaries. 

Second portion of sub-clause. — 

The second portion of the sub-clause is aimed at preventing eva- 
sion of the tax, by agents individually showing non-taxable turnover 
whereby collectively also no tax is leviable. Fox instance A, a non- 
resident dealer, may have agents B, C and D within the Province. 
Bach of the agents may have a non-taxable turnover. But collectively 
the total turnover may be taxable. This sub-clause therefore provides 
for each agent being assessed to tax. Thus each of the three agents B, C 
and D would individually pay tax on the individual turnover. If the 
aggregate turnover of all agents is less than the minimum, then the 
prmcipal is entitled to a refund of the taxes paid (Clause iv). The 
reason behind this sub-section is that the real taxable dealer is A, the 
non-resident who should not be permitted to evade tax merely because 
individually each of his agents has a non-taxable turnover. See T.R. 
5 (2) and commentaries. 

Sub-clause (iii) 

This sub-clause leaves in tact the right between the agent and the 
principal irder se available under the General Law®^ and in addition 
provides that the agent may retain out of moneys received on 
principal’s account, and therefore payable to the principal, the tax or 
taxes assessed or faid by him (agent). 

Under the General Law the agent may advance money, and retain 
put of collections payable to the principal the expenses incurred and the 
sum advanced.^® For commissions due the agent has a lien on the 
property of the principal including collections received and payable 
to thedatter.*® 

These principles of General Law embodied in the Contract Act are 
extended to t^ or taxes paid or payable by the agent. Strictly speak- 
ing tax paid is business expense and is covered by the General Law.^® 
But to obviate legal difiSculties a specific provision is made in this section 
permitting retention of money for taxes payable and reimbursement if 
toes are already paid. 

Wfthiout prejudice to. — Rights under the General Law stand un- 
affected. 

^4. See Secs, 211 to 221 of the Con- for summary of the relevant statutory 
t^ct Act. provisions of the Contract Act, 

See also commen^rjes to Sec. 8 . 26. Sec. 217, Contract Act, 

iSi^r heaxfing “ Agemt and Principal 26. Sec. 221. Contract Act. 
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In respect of the Business. — ^This sub-clause as also sub-clauses 
(il, (ii) and (iv) apply only to resideM agents^ in respect of the business 
of the non-resident dealer principals iij which the former are concerned. 

Tax or Taxes. — The reference is to varied rates of tax (on luxury 
articles) prescribed in Section 3 (2) or 5, or notified under Section 6 
as directed from the general tax of three pies in the rupee. 

Assessed or paid by the Agent. — ^On assessment and before actual 
'payment, the agent can retain from sums in his hands but payable to 
the principal the sum necessary for payment of tax. After actual pay- 
ment of the tax or taxes from Ms (agent’s) own moneys, if money pay- 
able to the principal is received or collected, he (agent) can reimburse 
b'mself by retaining an equal sum from the collections, 

SutHClauses (iv) and (v) 

These sub-clauses introduce another modification^ or addition hy 
permitting refund of tax to the 'principal non-resident deal^ of tax 
paid by agent on non-assessable turnover. These sub-clauses must be 
read with sub-clause (ii). 

When the total turnover of the business of the non-resident principal 
(aggregate turnover of business as submitted by all agents if more 
than one agent is employed) is less than Rs. 10,000 the tax paid by 
the agent or agents is refundable to the principal non-resident dealer.' 

The latter portion of this sub-clause (iv) and sub-clause (v) deal 
with the procedure in obtaining refund, e,g,, (a) the authority or 
authorities to whom refund applications have to be made, the assessing 
authority or such authority as is authorised by the Provincial 
Government, and (6) the period, within which such application has to 
be made. 

Within twelve months from the end of the yean— The year 
mentioned is the financial year and the starting point is the end' of 
the year and not the date of payment of tax by agent. Thus, if for 
1947-48, tax has been paid by the agent on non-assessable turnover, 
the principal must apply for refund within 12 months from the 31st 
March 1948. 

Other refunds under the Act. — ^Partial refund or rebate, see Section 
7. Refund of licence fee. See “ Licensing ” under “ Anal;^ical Study 
of the Taxation Law,” Introduction and 6.S.T. Rules 6 (11). Refund 
of tax on final assessment ; see Turnover Rule 12. 

OFFENCES AND COMPOSITION ^ 

GBlrtlRAL NOTE 

The sections deal with offences and the penalties for offences in case 
of conviction and the composition of offences in case the offences are 

1. Title iff inserted for purpose of OTnvexneno©. ft diges not ^nd a place 

in ^ Act. 
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-compouB^^d* .Ib shoitj tli© s6ctioiis d68*l with proc^sdiBgs lu courts 
against assessees and licensees under this Aet even as Sections 17 and 18 
deal with proceedings against ofiicers and the Crown under this Act, 

SECTION IS SECTION 15 


Offences and Penaittes Offences and Penalties 


BEPOEB AMENDMENT 
15. Any person who — 

(a) wilftilly submits 
an untrue return or fails 
to submit a return as 
■required by the pro- 
visons of this Act or 
the rules made there- 
under, or 

(5) fails to pay the 
tax due firom him within 
the time allowed, or 

(c) prevents or ob- 
structs inspection or 
entry by any officer 
authorized under Sec- 
tion 14, in contravention 
of the terms thereof, or 

- - (d) fraudulently 
evades the payment of 
any tax due under this 
Act, or 

(e) wilfully acts in 


[AS AMENDED] 

15. Any person wto — 

(а) wilfully submits an untrue 
return or fails to submit a return as 
required by tbe provisions of this 
Act or the rules made thereunder, or 

(б) fails to pay within the time 
allowed, any tax assessed on him or 
any fee dm from him, under this Act, 
or 

(c) prevents or obstructs ins- 
pection or entry by any oflicer 
authorized under Section 14. in con- 
travention of the terms thereof, or 

(d) fraudulently evades the 
payment of any tax assessed on him 
or any fee due from him imder this 
Act, or 

(e) fails to submni an application 
for registration as required by section 
8-A, sub-section (1), or ■ 

(/) collects any amount by way 
of tax under this Act, in contraven- 
tion of the provisions of Section 8-B, 
sub-sedhn {!), or 


contravention of any {g\ fails to pay the a/mo^mts 
of the provisions of this specific in section 8-B, sub-section 
Act, shall, on conviction ‘ (2),' mthih the prescribed time, or 
^y a Preadienoyliagis- ^ (A) wilfully acts in coptraven- 

taate or aJHagistrateof - -tion of -any- of the- provisions of this 
“tiLaffist dass, be liable Act, 
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to a fine wHofr -may on-convietidn-b-y a Presidency 
extend to one ticmgand Magistrate, or a Magistrate of the 
rnpees, and wTiere the' first' class,' Be liable to a .fin&wliieh 
breacli is a oontinning extend to One thousand rupees^ 

breach,, to a farther fine COSe^of a conviction Mwde? 

which may extend to if) or ig)> ^ Magm 

fifty rupees for every 

A Z IX. n 1 foo or other amount, which the ^person 
ay ® ^ ^ » comidtei has failed or mjded to pay 

during which the breach wrongfully coll&lted, <md the 

continues. ^ amount so specified shadl 

he recoverable as if U were a fine. 

SECTION 16 
Composition of Offencos 

16. The prescribed autbority may accept from any- 
person who has committed or is reasonably suspected of 
having committed an oSence against this Act, by way of- 
composition of such ofience — ' ' ■ 

(<*) Where the ofience consists of the failure to pay., or 
the evasion of, any tax recoverable under this Act, in 
addition to the tax so recoverable, a sum of money not 
exceeding one thousand rupees or double the amount 
of the tax recoverable, whichever is greater, and 

(6)’ in other cases, a suni of money not exceeding one 
thousand rupees. 


SECTION 15. 

Legislative ehaiiges'(19S9}. — ^The original Bill in 1939 made even 
the submission of an incorrect or incomplete return punishable. The 
Select Committee considered ,‘that- unconscious omissions or mistake 
should not be made punishable and consequently substituted the words 
“'wilfully fiubmits an untrue return.”® in Section 15.’ ■ 

2. Ojffenees under the present Act are force in Bombav, Cochin, Central 
much wider than those undi^ Section Provinces, West Bengal and Bihar, in 
51, Income-Tax Act | where cgpdction^ place of the ^rd tt 
canlins€rd3y1in”Eb absence of reagoii- * .without reasonable »cai!S? “liTf used, 

able cause. In the Sales Tax Aefcslri'" 
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Effect of the Amending Act of 1947 


Sab-cIanses (b) and (d).— Under the (unamended) Act, the failure 
or evasion to pay a tax due uTider the Act was an offence and this led 
to arguments in the Criminal Court that a tax is not due even though 
it had been duly assessed on the offender. A Criminal Court is 
obviously not the proper forum for such arguments and the amended 
clause brings out clearly this intention of the Legislature by making 
the failure or evasion to pay a tax duly assessed on the offender an 
offence. A new section (Section 16-A) has also been added ousting 
the jurisdiction of criminal courts in determining the validity of 
assessments. The opportunity was also taken to bring persons who 
fail or evade to pay any fee under the Act within the scope of the 
penal provisions. 

Sub-clauses (e), (f), and (g) add new penal clauses consequential 
on new sections 8-A and 8-B. 

The provision relating to the imposition of a penalty for continuing 
breaches has been omitted as unnecessary. But a new provision is 
made that where a person has been convicted for the failure or evasion 
to pay any tax, fee or other amount or for the wrongful collection 
of any amount, the Magistrate may specify the amount in question and 
recover it as if it were a fine.^ 


Eor further discussion see commentaries to clauses (b), (d), (e), (f), (g). 


Suiittnary.-<^ 

In this Act and rules, offences are 
punishable by (1) a Presidency Magistrate, 
or (2) by a Erst Class Magistrate with fine j 
extending to Rs. 1,000 and the following are j 
the offences : — [ 


The following are the 
conditions for com- 
position. (The A 0. 
T.O., Dy. C. T. 0., 
C.T.O. subject to 
control of higher 
authorities, being 
authorities empower- 
ed to compound 
G.S.T.R, 29). 


(a) Wilful submission of an untrue re-" 
turn or failure to submit return 
as required by Section 9 (2) and 
T.E. 7, 11, 13 & 15 (dealers) f 
and G.S.T.E. 6 (9) & 6 (10) 
(licensees). 


Payment of a sum not 
exceeding Rs. 1,000. 


3. Notes CO elauseetotto Bill dated 90-9^7. 
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(1)) (i) Failure to pay tax assessed 
under tliis Act within the 
time allowed as per notice-< 
[T.R, 10, 12, 13, 15, 16 Forms 
A-2, B, C (Section 10).] 


Payment of tax due 
and either money not 
exceeding Rs. 1,000 
or double the tax 
recoverable which- 
ever is greater. 


fPayment of a sum 
(ii) (New) Failure to pay fee due . . < not exceeding 

I Rs. 1,000. 

(C/ (i) Prevention of f Of an officer 
inspection. * authorized 

(ii) Prevention of imder 

entry. Section 14 

(iii) Obstruction of< 

inspection. tion of the ) Rs. 1,000. 

(iv) Obstruction of terms 

entry. 1 thereof. 


Payment of a sum 
in contraven- ^ not exceeding 


(d) (i) Fraudulent evasion of payment 
of tax assessed under this 
Act. 


Payment of tax due 
and either a sum not 
exceeding Rs. 1,000 

or double the 

[ amount of tax 

whichever is greater 

' (ii) (New) Fraudulent evasion of fPayment of a sum 
payment of fee due. < not exceeding 

Rs. 1,000. 

fPayment of a sum 
(New) (e) Failure to apply for registration^ not exceeding 
(under Section 8-A). Rs. 1,000. 

fPayment of a sum 
(New) (f ) Collecting tax in contravention of-< not exceeding 


Section S-B. 


Rs. 1,000. 


{ Payment of a sum 
not exceeding 
Rs. 1,000. 

fPayment of a sum 
(h) Wilful contravention of the Act. . -< * not exceeding 

I Rs. 1000. 


Other offences. — Section 19 (3) makes breach of rules punishable 
in the same manner as in this section and those offences are also 
compoundable by paying a sum not exceeding Rsd 1,000, 

JM of othier G.S.T.R^ S2. 

I3va 
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Failure to preserve>oucliers, etc., G.S.T.E. IL 

Failure to maintain separate accounts, G.S.T:E, 12. 

Failure to inform entry into Partnership, G.S.T.E. 19 

Failure to report dissolution, G.S,T.E. 20. 

Failure to report discontinuance, G.S.T.E. 21. 

Note that Glauses (6), (c) and (e) and latter portion of Clause {a) and 
G.S.T,E. 32 make breach punishable whether wilful or not. 

Comments 

Section 15 embodies a penal provision and it must be strictly 
construed (See Introduction). 

Joinder of oha,rges.—See Sections 234, 235 and 239, Or.P.O.® a, 

Oflence.— The term means any act or omission made punish- 
able by any law for the time being in force.'* The penal provisions 
of this statute seem to be analogus to the provisions of Municipal 
enactments,*^ and Excise enactments® and mens tea or critninal intent 
of persons is immaterial,® except, to the extent expressly 
provided in this section. [See Clauses (6) and (c) whose terms are 
very wide.] The offences are quasi-criminal only.®^ 

(a) Wflful submission of untrue return*— Dealers and licensees 
must send returns. [ Section 9 (2), T.E. 7, 11, 13 tod 15. G.S.T.E. 

(9), 6 (10), etc.] Eeturns must be true. They must be correct. If 
the returns. are wilfully untrue an offence is committed.® [For 
discussion of question, ‘ when returns are to be submitted ’ see under 
‘‘Tables” “Assessment,” “Licensing” and “ Duties of Dealers ” 
pages XXXV, xxxvi, xl to xliii and xlvii to 1 Introduction]. 

Wilful. — ^The term ^wilfully ^ has not been defined in this Act. 
The term 'wilful" is a familiar term in law and generally " it implies 

3 a. Three offences of the same kmd 6.^ See 1948 (jl) M.LJ. 161. Ori- 

like failure to pay' three consecutive minal intent is not needed under this 
instalments (S. 234, Cr.P.C.) and any Act. In this case Govinda Menon, J. 

number of offences co^mitted^ in the ^ draws a distinction between wilfulness 
course of same transaction (Section 235,' of neptlect or wOfulness of default and 

Cr.P.C.) can be combmed. ^ Persons wilfulness in resfject of a positive act. 

jointly concerned are triable in a §in- In the view of the learned Judge, a 

gle trial (Sec. 239, Cr.P.C.). person, may not be guilty of wilful 

Section 4 (0) Cr.P .0. neglect or wilful default unless it can 

4 A. See M^xwelVa Interpretation of be shown either that he knows, he is 

Statutes p. 165 (4th Edition). committing and intends to commit a 

^6.'; A.I.R.;1932 All. 592. , breach of his duty or that he is feckless 

,S6e2^4T^(2)v^hf.L.J. 328 P.C.^ andJrip.tbe sense of not caring whether his 
EhaglisK cases (1.S95) ^ 1 Q B. 918 at act or omission is or is not a breach of 
page 321 and J.F. 317 at page duty. On the other hand, in the case 
statutes expressly pr by of wllfulness in, regard to a, positive act 
necessary IngjMeatinn . rule’ out ^ns dike'-the submisgrdn*‘of return; it is not 

as a con^titnentpart of ^e.offence . * necessaiy to dhoW that the person feiew 
(as in the case Offences of a‘ minor |hat-his oct is* improper pr criminal.’ 

eharaoter) mms 'rm 'mtiilfe^also ,be ' ^’^l/See 1948'“ (2) MX. J of 93.. 
proved. r f ' r- 
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nothing blamable, but merely that tie person of whose action or default 
the expression is used, is a free agent, and that what has been done 
arises from the spontaneous action of his will. It amounts to nothing 
more than this, that he knows what he is doing, and intends to do what 
he is doing and is a free agent The term Vilfrilly' means delibe- 
rately or intentionally or purposely® and not by accident or inad- 
vertence. The term has no reference either to the ba7ia jides of the 
person acting or to the motive of the person acting. It has no 
reference to any moral turpitude. Cases of omission due to a 
wrong view of the law are also wilful.® It is not necessary that the 
person charged must know that he is doing a criminal act. ® Thus a 
dealer in silverwares who used to sell silver articles by receiving actual 
making charges plus an equivalant weight of silver, submitted in his 
return only the actual cash received. It was held that, though the 
dealer acted on a wrong view of the law he was nevertheless guilty of 
wilfully submitting an untrue return.® 

Untrue, incorrect and incomplete return’.— To constitute an offence 
under the first portion of clause (a) of this section, the return must be 
untrue. A false return is an untrue return.* But it is not every in 
correct or incomplete return that can be held to be an untrue return 
“ If there are unconscious omissions or arithmetical mistakes the 
return cannot be held to be an untrue return, much less is it a toilful 
submission of an untrue return and no offence is committed. It may be 
noticed here that, in the case of a mere incorrect or incomplete 
return — a return with unconscious omissions or mistakes, the officer is 
under an obligation to give an opportunity to the dealer to prove the 
correctness or completeness of the return. 

Agent of firm sending false return is liable. 

Failure to submit return as required by Act and Rules. 

See T.R. 7, 11, 13, 15 G.S.T.B. 6 (9) and 6 (10). 

See also “ Assessment ” and Licensing ”, ** Analytical Study of 
the Taxation Law..” Pages xxxv, xxxvi, xl to xliii, and xlvii to L 
Introduction and Sections 5, 6, and 8, Commentaries. 

Even sleeping partners can be proceeded against for failure 
to submit a return. 

Every failure to submit return is punishable whether or not it is 
wilful. The term wilftil ” governs only the first part and not the 

7, Per Bowen L. J re Young and 10. A.I.R. 1942 Mad. 290. Decision 
Harston cited in 31 ch. D. 174 ; under this Act. Report of the Select 
cited in Stroud^ 3 Judicial Dictionary Committee^ p. 21, Port SfJ George 
(p. 2242). Gazette Part IV,, dated 25-4-39. ' 

8- Per Russell J. in R. v. Senior 11. Sec. 9. See cojnmentaries under 
cited in Stro^id^s Judicial Dictionary Sec. 9. 

(p. 2246). 12. A.I.R. 1941 Mad. 941. Principal 

See A.I.R» 1928 P.C. 24. See also given benefit of doubt. 

1948(1) M.L.J. 161. _ - - ; 13. Principle of 1947(2) M/U. ^ 

9. >Sre« 1948 (l)MLJ. 161. case imder present Act. , - - 
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second. It is no defence that accused did not know the Act and 
rules, since every man must be and is presumed to know the law.^* 
See also.^® In a prosecution for failure to submit the “ A ” return, 
prima facie proof of liability of assessee is sufficient to shift the burden 
on the assessee to show non-liability. The matter must not be viewed 
with the rigidity and rigour of proof required in a prosecution under 
the Penal Code. A. Where the total turnover of a person acting as 
a dealer and also as a broker exceeds Rs. 10,000, he is liable to submit 
return, unless he is able to prove that his turnover after excluding 
agency transactions is less than Rs. 10,000. ^ 


Effect of Amendment to T.R. 11 

(Submission oi* Return) 

An amendment to T.R. 11 even if retrospective otherwise, cannot 
be so in relation to its penal character under Section 15 (a), A person 
cannot be held guilty under Section 15 (a) for failure to submit return 
which he was obliged to do only by an amendment to T.R. 11 made 
when the prosecution was pending.^® 

♦ 

(b) FaOure to Pay the tax assessed within the time allowed or 
any fee due 

Such failure need not be wilful.^^ When the time prescribed 
expires on a Sunday of a holiday payment on the next working day is 
valid (Sections 4 and 11, Madras General Clauses Act). 

In regard to two matters, (1) tax, and (2) licence or other fee the 
law is changed by the Amending Act XXV of 1947. 

Tax. — ^Assessment of Tax may be one under the Act or may be 
uUra vires and outside the provisions of the Act. 

Tax ' under the Act • 

In regard to assessments under the Act, before the operation of 
the Amending Act, failure to pay the tax due was an offence. Due 
means lawfully due It was, therefore, held that in criminal pro- 
secutions, where an accused pleads non-liability, the prosecution must 
prove that accused is a dealer with taxable turnover and it was 


14. A.T.R. 1942 Mad. 290. Case 
ander present Act. 

15. Op. Interpreting the words 
Wilful act. . . default or neglect. ...” 

Byles J. held that the word wilful has 
to be read only with act and not with 
default or neglect. (18 L.T. 93 Squire 
!?. Wheeler). ^ 

l^A. See 1948(2) M-LL 93. When 
a criminal court is approached by the 
Revenue, Local or Public authorities 
for enforcement of penalty for non* 
parent* of tax or tithe, t£e proceed* 
iiot puieSy but 


criminal. In fact, on prima facie proof 
being let in by the prosecution, the 
onus shifts, and as in a civil case the 
counter-petitioner (accused) is entitled 
to give evidence, 

18. A,I.R. 1942 Mad. 736(1) Case 
under present Act. 

18-a Rajagopalan J., in 1948 (2) 
M.L.J.Sh. notes 50. 1948,M.W.N. 816 

17. 1946 (2) M.L,J. 461; and 

1947 (2) M.L.J. Sh. notes 12. 
Cases under this Act following 1937(1) 
M.LJ. 274 ifOw imder 
AotfeJ 
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held to be inaufflcient to merely prove that aeaeatment has become 
final under this Act It was also held, however, that the proceed* 
ings are not purely criminal, and that the standard of strictness is 
not the same as the one under the Penal Code.^ 

The rule of proof by prosecution beyond reasonable doubt, and 
the gi:ant of benefit of doubt to accused, applicable to penal offences 
are, it was held, inapplicable to offences under this Act which are 
governed by the rule of prima facie proof ^ ® a. It was therefore held 
that where a person acts as a dealer and also as a broker and the 
total turnover of all transactions exceeds Rs. 10,000, the dealer is 
liable, unless the dealer can show that after separating the agency 
transactions, the turnover is less than Rs. 10,000* Prima facie proof 
being sufficient, it is not incumbent on the prosecution to prove that 
the turnover after separating the agency transactions exceeds 
Rs. 10,000. 

The unamended provision applies not only to prosecutions pend- 
ing^® on the date of coming into force of the Amending Act, but 
even to prosecutions commenced after the Amending Act comes into 
force, provided the prosecution is in respect of assessment made before 
the coming into operation of the Amending Act 

In a very recent case it has been held that in cases where the un- 
amended provision applies, the validity of assessment can be gone 
into for determining whether an offence has been committed and that 
the accused can and will have to prove that the tax is not lawfully 
due. 1®^ 

The amended provision makes the intention of the Legislature 
clear. Under the Amended Act, the word used is assessed So the 
prosecution has only to prove the factum of assessment, not liahility, 
and this can be done by producing a copy of the order of assessment. 
It must also be noticed that Section 16- A {n&w) bars entertainment of a 
plea questioning the validity of an assessment or a plea of non- 
liability where an assessment is under the Act. Section 15 (6) must 
be construed along with and not independently of Section 16-A. But 
the sections are not retrospective and they [Sec. 15 {h) (new) and Sec. 
16 A (new)] apply only to acts -committed after the Amending Act 
comes into force. In other words, the sections apply only to 

assessments made after 1-1-48. 

In actual practice the position would be as follows : — ^Usually 
assessments are finalised by the close of the next financial year. So, for 
1946-47, if assessments are finalised on or after 1-1-48, and if the ad 
of non-payment of tax assessed is thus on or after 1-1-48, the prohi* 
bition under Sec. 16 A applies and the validity of assessment cannot 
be gone into in the criminal court. Similarly for Provincial assessment 
for 1947-48, if the assessment is made on or after 1-1-48 and if the ad 
of non-payment is thus after 1-1-48, the prohibition applies. But if 
the assessments are finalised before 1-1-48, the prohibition in section 
16-A is inapplicable and the validity of assessment can be gqne into. 
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The net effect is that under the Ajnended Act, presumption in favour 
of the prosecution is available. No plea is entertainable questioning an 
assessment under Ih^ Act. So a plea that in an assessment of a dealer, 
the procedure has not been followed is not entertainable. Even if an 
assessment is.under an ultra mres provision of the Act, it is neverthe- 
less an assessment under the Act^® {See Commentaries to Sections 
16-^, 17 and 18) 

Recovery of Tax as fine.— (See below) under Recovery of tax or 
other amours as fine ” 


Tax outside the Act 

Where an assessment is outside the Act, as, for instance, when a 
person who is not a dealer is assessed, or when something which is not 
turnover of sale is assessed, such an assessment is not one under the 
Act ”, but is ultra vires of and outside the Act, and a plea is entertain- 
able that the assessment is not one under the Act. Section 16-A 
is inapplicable in bar of such plea. This is the law both before and of 
after the Amending Act. The effect of Section 16-A, would, however, 
be to cast the onus of proving the ultra vfires nature of the assessment 
on the accused. 

Non-Payment of Fee 

Before the '^Amending Act non-payment of licence fee was no 
offence. Such failure would only result in disallowance of exemption* 
from tax. [G.S.T.R. 6 (11). ] But, under the Amended Act, failure to 
pay fee is punishable. The fee referred to is licence fee under 
Sections 5, 6, 8 or registration fee (Section 8- A). A registered dealer^ 
who' fails pay the fee for the year subsequent to re^stration or 
till cancellation of registration can be prosecuted. 

' It must, however, be noted that where the' liability to pay licence 
or other fee is questioned, the prosecution must afiirmatively prove 
such.liability.^^ 

Recovery of fee as fine. See below imder Recovery offim or other 
mmunt 


Agent 


Only a dealer is liable to pay tax. But a broker or commission 
agent not falling under Section 14-A is not liable, he not being a dealer. 
Such a broker if he does not take out a licence under Section 8 may run 
some risk in being called upon to pay tax. But it cannot be argued 
ifom the mere absence of licence that the broker must be considered 
to he a dealer. It is open to the agent or broker to establish that he 
was merdy acting as an agent and not acting as a dealer. 20 If a 


"is. A.I.Rw im P.a 78. (Case . 1925 Sind 130 and 67 ; (I.L.R.) 1944(1) 
nnde^Incon£e-^^« Act. . Cal. 34. / v / 

‘tfie Income . 20. 1947 (2) M.L.J. 220. (Case under 

Tax 192% Bom. 60 f A.I.B. - the present Act). 
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person’s total turnover as a' broker and as a dealer exceeds Es'. i 0 ; 060 , 
be is liable to pay tax, unless tbe assesses is* able to prove that the 
turnover as dealer, after separating agency -transactions, is less -than 
Rs. 10,000,15 A. 

Partners 

Though, a firm ” is a dealer, partners of the firm can be pro- 
ceeded against for failure to pay tax.^^ Even if notice is served 
on one of the partners, other partners can also be proceeded for failure 
to pay tax since service on one partner is sufficient service' on all 
partners composing the partnership, 

Clause (e), Prevention or obstruction*— Prevention or obstructio3\ 
of an officer authorized and acting in terms of authorization under 
Section 14 is punishable {See Section 14 (2) and (3)]. 

Offleers authorized*— /See Notification II, 

The terms prevention and obstruction are not synonymous. In 
the first place prevention does not mean only an obstruction by physical 
force but by other means as well. Secondly, the distinction seems to 
be with reference to the stage of interference -by the accused. Preven- 
tion means ‘‘to thwart, to hinder, to stop, to check or to restrain.’*^ ^ 
While inspection or entry may be prevented at the very start, 
there may be obstruction during entry or inspection. 

] The terms intentional, voluntary or illegal obstruction h^^sjjjbeen 
used in Sections 184, *224, 225 and 225-B of the Penal Code am^he 
decisions under those sections may offer some guide in interpreting the 
term “ obstruction ” m this Act.?? The general principles deduoible 
ftom the decisions may he stated here. The term obstruction, is used ^ 
in the Penal Code as meaning hindrance or resistance or an obstacle. 

Psgssive conduct, evasion, objection, annoyance*— Constructive^ 
obstruction,^® or passive conduct by remaining within closed doom,*® 
or a,mere withholding of assistance*^ may not amoimt to obstruction. 
To merely run away when an officer enters may not be obstruction.*® 
But slamming of door in the face of an officer just when he was about 
to -enteif is obstruction.** Mere evasion is insufficient to show 
obstruction.** Similarly, obstrucliion has to be distinguished from' 
mere objection or annoyance without using force or any threatening 
language. Mere objeotiem or protest do^ not fall, within the section*^ 

21. 1947(2) M.L.J. 265. . 26. 16 Mad. 221 ; A.LR. 1925 Lah. 

22. Law Lesdeon published by ^ 139. (Under S. 185). 

M.L.J. Office. ‘ ' ' . 27. A.I.R. 1924 Lab. 238. (Under 

23 It must, however, be noted -that" S. 186.) 
the wording of the sections are 'not 28. (Under ^Ss. 186 and 224). 8 1.0* 

identical. Ppr instance, ^ seption 186, 823 ; 32 1.C. 663,.) - * * 

I,p,C. speahs of* voluntary obstruction. ** 29. A.'1.!R. 1942 Mad. 562 (2). 

24. Pciwl JLcttp oP 30. 38 All. 506 ; 36 1.0* 973 ; 

I, 'Page ‘706 (1st Edition). ^ 1 W^if 205 (under Sec. 224'ahd 

23. A.LR.1936Pat.74.(tlnderB^186 :3L'iSfeS 2 Bom. L.B. ^1'; IXE. 

I.p, 0 ,) 1932 Rang, 21 ; 38 AU. 606. . . - . * 



160 THE HABEAS GENERAL SALES TAX ACT [Ss, 16 & Id 

unless it verges on threat which i« likely to be carried out immediately,® ® 
For a case under Sea Customs Act, see below.®® 


Threatening langua^,— Threats may not amount to obstruction 
in all cases.® ^ The point for determination in such cases is whether 
the act of the accused was such as to prevent the public servant from 
carrying out his duties. If the acts of accused caused a public servant 
to abstain from proceeding with the task entrusted to him,®® the 
offence of obstruction is made out. Where threats are combined with 
an attitude of an aggressive character, or where there is an exhibition of 
dangerous weapons by the accused, or where the threat is likely to be 
carried out immediately,®® the offence of obstruction may be held to be 
made out,®® 

Indication of force needed. — ^To constitute obstruction actual 
physical force is not neceasary. If there is sufficient indication that 
force would be used if the officer persists in executing the work he is 
commissioned to do, it would be sufficient to constitute obstruction.®® 
If it is shown that fight would ensue if officer proceeds to execute his 
work it would be obstruction.®’ 

Abuse.-~Even the use" of abuave language as a result of which sale 
had to be adjourned by an officer was held to be obstruction.® ® 

Physical obstruction.— Blocking gateway or deliberately placing 
a cycle in front of a poKce constable and thereby preventing him fi?om 
dealing with an offender was held to be obstraction under the Penal 
Code®®. Sirpilarly, cloang a house and thus preventing a policeman 
from removing stolen articles found in the room and threatening to 
kill him was held to be obstruction.®® Again obstruction like jostling 
an officer was held to be an offence.®^ 


Person acting under public servant.— Physical obstruction to 'a 
person who acts under the direction of a public servant was held to be 
an offence where the public servant was also present, for the public 
.servant in such cases must be held to be acting through his agent.®® 

Inspection and entry.— See Notification II and Section 14 (2) and (3) 
Power is exercisable by officers of the Commercial Tax, Revenue, and 
Police departments. Power to inspect includes power to take copies. ®® 


32. A.LR, 1928 Lah. 827. 

33. Running away in bicycle dis* 
obeying order of Officer. No obstruo* 
tion. A.I.B. 1937 Mad. 208. 

34. AXR. 1928 Lah. 827. 

,^..AXIl. 1932 Cal. .871. 

A.I,R. 1933 AU. 769. 

A.LR. 1938 AU. 118. 

36. A.I.R. 1937 Pat. 633 

and A.I.R. 1043 Naa. 334. (CaseB 
under S. 186 LP.C.). 

.37. 38 All 606; 48 1.0. 832 ; and 
. 4*1*^* Bsng* 231 oases under 


See also A.I.R. 1925 Lah. 139. (Case 
under Sec. 186.) 

38. A.LR. 1938 Nag. 629. 
(Distinction between 184 & 186 

drawn), 

39. A.LR. 1936 Nag. 86 1 .and A.I.R. 
1928 Lab. 827 

40. A.LR. 1924 Mad. 760. 

41. See 30. 1.0. 748. 

42. A.I.R. 1928 Bom. 136. But m 
contra A J Jl. 1924 Lah. 238 

43. See Sir(/nd*8 Judieidi Dictwmw 

(P. 983.) ^ 


S. 15] 


J^EAUDDLENT EVASION 


16 i 

Illegal or irregular Ini^etion or entry— right of private defence— 

Suppose there is irregularity in inspection or entry (oflScer not being 
one specified in the Notification or time of inspection not being reason- 
able business hours or inspection sought being in respect of private 
accounts), and force is sued by accused and the officer acting under 
this Act is unjured, does it amount to on offence ? 

Under Section 99, LP.C., the acts of a public servant acting with 
jurisdiction in good faith and under colour of office but in erroneous 
exercise thereof, is protected and there is no right of private defence 
as against such acts. Thus if there is mere irregularity in the act of 
the public servant, or if the authority of the public servant is defective 
in minor particulars, or if the officer exceeds his duty in minor parti- 
culars,^® or if the public servant is acting in good faith and in the 
honest belief that he is entitled to so act^® no right of private defence 
is available. 

In view of Section 16-A which operates in regard to prosecutions 
after 1-1-1948 non-liablity to pay tax, fee or other sum or 
the invalidity of such levy cannot be pleaded in the Criminal Court, 
provided such levy is under the Act. (See commentaries to Sections 
16-A and 17), Even a levy under an ultra vires provision of the 
Act is one imder the act 

But Section 99 is wholly inapplicable to an act of public 
servant done without jurisdiction^^ or an act which is ultra mres^^ or 
an act of a public servant done without good faith. The general 
principle of law is that the terms of a penal Act should not be understood 
as applying to acts generally excusable or justifiable in law.®® Thus, 
the nght of private defence of person and property is open if the 
authority of the puolic servant is wholly defective or if there is no 
authority at all, or if the officer acts widely outside his duties®^ or 
where the warrant of authority is illegal.® ^ On this principle, 
where the entry of a public servant was illegal right of private 
defence was held available.®® 

Clause (d), Fraudulently evades parent of tax*— The term 
'fraudulently' has been defined in the Indian Penal Code. A person 
is said to do a thing fraudulently if he does that thing with intent to 
defraud but not otherwise The term defraud means wrongfoUy 


44. Bee Sec. 99 (I.P.C.) 

45. AJ.R. 1932 Pat. 315 j 

46. A.I.R. 1927 Lah. 851. 
A.LR. 1937M.W.N. 741. 

47. A.I.R. 1927 Bom. 483 ; 
AJ.R. 1924 Cal. 959; 
A.LR. 1921 Pat. 415. 
A.I.R. 1926 Lah. 19 ; 

48* 20I.C.992; 

AJ.R. 1941 Sind. 82. 
49. A.LR. 1944 Pat. 222. 

U 


50. Maxwell’s InUrgrei/iUion of 
BtcMes 3rd Edition p. 145. 

61. A.LR. 1932 Pat. 316 ; 20 1.C. 
233. 

62. A.LR. 1934 Mad. 664 (2) : 

63. A.I.R. 1926 Lah. 326 (Case 
under S. 99, LP.O. with reference to 
act of lhconi6*tax OjQKcer) See also 
A.I.R. 1932 Pat. 66 (Case ol ilhgld 
search) 

54. Seo.25I.P.a 
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withholding from another what is due to him. Wrongful withholding 
of tax due to the Government is a fraudulent act. The term 
evasion ” connotes the existence of some ‘‘ artifice ” or a ' trick or 
subterfuge,” or device or stratagem on the part of the person evatog 
payment of tax. The term ‘evade^ is used in penal statutes in a 
sense which suggests "underhand dealing^® ® 

Some of the decisions under the Penal Code may offer some 
guidance in determining when a person acts fraudulently. An inten- 
tion to defraud which is the very essence of a fraudulent act implies 
something more than mere deceit. 

There is a distinction between a dishonest and a fraudulent act* 
If the intention is to cause wrongful loss the act is dishonest. ^ ’ Deceit, 
intention to deceive and, in some cases, the existence of some kind of 
secrecy have been held to the elements of a fraudulent act under Section 
206, 1.P.C. In the absence of these elements the act is not fraudulent.®® 
An act done merely to hide one’s neglect of duty is not a fraudulent 
act,®® , 

Mere non-parent of tax is made punishable under clause (6). 
But, to justify conviction under this clause clause (d), there must be 
some further circumstance showing that the assesses evades payment 
of tax and that too fraudulently. 

As in the case of clause (6) two changes are introduced by the 
amended section. Before the 1st January, 1948 even in an assess- 
ment under the Act in case of denial, prosecution must prove liability. 
But after the 1st January no such obligation attaches. Only the fac- 
tum of assessment must be proved. Secondly, before the 1st January 
non-payment of licence or other fee was not punishable. But after 
the 1st January such non-payment is punishable. {See fuller 
commentaries to clause (6).] Operation of the amendment is not 
retrospective^® and 

(e) (NefU)) FaQure to submit application for registration.— 
Provision for registration mandatorily applies only to dealers with 
turnover of not less than Es. 7,500. Such mandatorfly registrable 
dealers can be prosecuted for failure to apply for registration. Petty 
dealers with turnover of less than Bs. 7,500 are not obliged to register 
themselves though they may do so. Such petty and optionally 
registrable dealers cannot be prosecuted- for failure to apply for 
registration. [See r.B. 5-A (1).] Till 1st February 1948, the time 
allowed under T.E. 5-A (1) no prosecution lies. Failure to apply for 
r^stration within a month of reaching the turnover of Ks. 7,500 
entails prosecution. 

. 65. f3troud*s Jv4icial JHcHiynafy, See Sec. 24, 1.P.C.B., definition of 

jpage 649. • dishonestly 

66. See Ss. 26, 206, 210, 416 to 417. 68. A,I.R. 1937 Mad. 713. See also 

^s. 421 to 4?4, 463 and 466, 471, 477-A AIR. 1940 Mad. 271. 

etcC (IP.C.) 69.* A,I.R. 1936 Rang 203. 

67. A J.R. 1938 P%t. 166. 
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Note that such failure need not be wilful. 

(/) {New) Collects tax in contravention of Section 8-B.— Collec- 
tion of tax by a person not entitled to collect (dealer being rtnregistered) 
and collection of tax by a person entitled to collect (dealer being regis- 
tered), but in (xmtravention of the conditions and restrictions imposed 
[e.g^y collecting taxes at rates higher than those specified in Section 5, or 
notification under Section 6 and thus contravening T. R. 5 A (7}] 
are hit by this sub-section. 

If any person desires to collect tax from his customers, he mvM 
register himself however low his turnover may be (Section 8-B), 
So though a ^rson with turnover of less than Rs. 7,500, is not oblig^ 
to register himself (Section 8- A), if he intends to collect tax from his 
customers he must register himself. All unregistered dealers collecting 
tax and aU registered dealers collecting tax in contravention of the 
conditions imposed are liable to be prosecuted. 

There is no need to prove wilfulness in a prosecution under this 
sub-section.^^ 

If the order passed by an assessing authority that collection is 
made contrary to Section 8 (B) is un^ the Act [See T.R. 5-A (9)] 
such an order is not questionable in the Criminal Court (Section 16-A). 

Recovery of the amount as fine.— /See below. 

[g) (New) Failure to pay amounts specified.— Such failure may 
arise with reference to all classes of dealers, viz., dealers with taxable 
turnover (Rs. 10,000 and over) dealers with non-taxable, but with 
registrable turnover (Rs. 7,500 and over but less than Rs. 10,000), 
dealers with less than regktrable turnover (less than Rs. 7,500) and 
dealers registered or unregistered. The principle of Section 8-B and 

T. E. 6-A (7) is that the entire sales tax collected from customers 
by dealers must be paid to Government. A contravention of this 
principle is punishable. The payment by the dealer has to be made 
before the 30th April of the year subsequent to the year of collection 
of tax. (See Section 8-B.) For 1947-48, the payment must be made 
on or before 30th April 1948. On failure prosecution Kes. Similarly 
a notice may issue in Form B-2 prescribing a period of 21 days within 
which the excess of amount collected by dealer but withheld from the 
Government has to be paid. On failure also prosecution lies. 

In view of Section 16-A, provided the order of the taxing or 
other authority is under the Act, no plea is entertainable in the Criminal 
Court that the order is invalid or that there is no liability to pay the 
sum. 

There is no need to prove wilfulness. 

Amendment prospective : 

, The clause operates prospectively^^ A. 

Clause (h) wilfully acts in contravention of this Act. See com- 
mentaries to clause (a) for meaning of term "wilful'. It is not dear 
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whether the term ^aot^ in this section includes illegal omission.®® 
But it is a cardinal principle of criminal law that acts and illegal 
omissions stand very much on the same footing.®^ It is however 
well settled that if inaction or omission is not illegal it is not 
punishable® K Similarly, gross negligence is not an illegal omission and 
does not amount to an offence.®® Wilful failure to take out licence 
is not punishable. 

Other Offences. 

Bor other offences, see 6.S.T.E. 32, Wilfulness is not mentioned 
as an element in offences under G.S.T.E. 32 

When offence is no offence. — ^It is unreasonable to infer an inten- 
tion to repeal the general principles of law relating to exceptions 
embodied in the Penal Code. So, if acts which are otherwise olfences 
e.g., obstruction, etc., are committed by persons or under circumstances 
falling under Chapter IV of the Penal Code, they are not offences.®® 
Presidency Ma^trate or Magistrate of first class. In the hierarchy 
of criminal courts they have equal powers.®® Local limits of the 
jurisdiction of Presidency Magistrates are set out in Sec. 20, Cr. P. C., 
while the first class Magistrate can exercise jurisdiction over areas 
as defined by the Local Government. ® ® 

Initiation and Procedure in prosecution. The person who is to 
initiate prosecution is not mentioned in the section and there is no 
provision analogous to Section 53 of the Income-Tax Act. 

But private persons cannot initiate prosecution.®^ All assessing 
and licensing authorities can initiate prosecution. ®‘^^ 

Under Section 5 (2), Or. P. C., the procedure in prosecution under 
this Act is the one prescribed in the Code of Criminal Procedure. Since 
the offence under Section 16 is punishable only witt fine, the proce- 
dure is the one prescribed for summons cases in the Code of Criminal 
Procedure. ®® 

Placd of inqu^.— (>See Section 177, Cr. P.C.)—An offence is triable 
in the Court within whose jurisdiction it is committed. Offences xmder 


60. See Sec. 32, LP.C. & Sec. 1(2), 
Cr. P.C. — ^where act Has been defined 
as including illegal omissions. 

Act including omission at act 
(96I.C.603). 

61. A.LR. 1939 P.O. 43 at p. 65 
Varadachariar J. 

‘ 62. A.I 1934 Lah. 813 Case under 
0. Penal €k>de. 

63. A.I«B. 1925 Sind 233. 

64. MaxwelFs InterprefaHon of 
Starnes p. 148. See 1916, M.W.N. 43. 

65. Seo.32Cr.P. C. . 

66.Seo.l2Cr.P. C. 

67. See AXB. 1929 Mad. 604. Case 
imder Abkaii Aot« 


67a. The Sales Tax Acts in Bihar 
West Bengal, Bombay, Central Pro- 
vinces and Cochin provide that comp- 
laint of an offence under the Act is not 
cognisance in Courts except on the sanc- 
tion of the Commissioner of Sales Tax. 

68. See Secs. 241 to 260 Cr. P. C- 
The special features of summons 
case procedure are those : 

* (1) Accused is brought and substance 
of accusation is stated. 

(2) If accused admits^he is convicted. 

(3) If he does not admit, complainant 
is examined as also prosecution witness 
and evidence on b^lf of accused 
is then tak^. 

(4) After evidence, accused is either 
convicted or acquitted* 
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(a), (6), (5), (e)y and {g) are triable by courts within whose jurisdiction 
the offices of taxing, or other officers to whom tax or other amount 
is to be paid as per notice, or retort are to be submitted as per Act 
and rules or registration is to be apphed for, are situate. Similarly 
the Court having jurisdiction over the place where* offence under 
clauses (c) and ( / ) is committed, can try the offender. Offences under 
6.S.T.E. 11 read with G.S.T.E. 32 and &.S.T.E. 12 read with G.S.T.E. 
32 are triable by the Magistrate within whose jurisdiction the office 
of the assessing authority to whom the dealer has to report is rituate. 

But a charge for false verification of a return is triable by the 
Court within whose jurisdiction the place where the verification took 
place is situate. 

Sworn Statement. — Axl officer making a complaint need not be 
examined on oath before complaint is taken on file [See Section 200 (a) 
Cr.P.C.) 

Fine. — ^The Magistrate cannot impose imprisonment. Only a 
sentence of fine can be passed. 


tontinulng breach and Subsequent breach.— (Before 1-1-1948)— 
Tllontinuance of same offence is distinguishable from the commisrion 
of a fresh offence. The imposition of prospective fines in anticipation 
is illegal,® • Thus a sentence that accused will pay fine for every day 
of default after the date fixed for payment of tax is illegal and must be 
set aside. For the offence of continuing breach, a second prosecution 
and conviction is necessary.^® The accused must be given a fresh 
opportunity to defend himself. For every day of breach after the first 
breach, the accused person can be convicted and sentenced to pay a fine 
of Bs. 50. Questions of this character are inapplicable under the 
present amended law. 

Reeov^ of flue. — ^Section 64, 1. P. C,,which enables a Magistrate to 
award imprisonment in default of payment of fine has been extended to 
offences under special and local laws by reason of Section 40, LP.C.^^ 
The Madras General Sales Tax Act is a local law^® and in respect of 
fine imposed under Section 15 of this Act imprisonment can be awarded 
in default. 

Further, by reason of Section 19 of tbe Madras General Clauses 
Act the provisions of Sections 63, 68, 69, 70, 1.P.O. apply to all fines 
imposed under the authority of the General Sales Tax Act, 


69. A.I.E. 1043 Mad. 123 Case under 
preswit Act. 

See following Cases under Muni* 
cipal and other similar Acts : 

16 Mad. 230. A.I.R. 1934 Lah. 447. 

27 Cal. 605. A.I.B. 1935 All. 986. 

37 Cal. 671. AXB. 1937 Lah. 155* 


AXE. 1932 Nag. 116. 
AXE. 1935 Pat. 208. 
A.r.R. 1933 AH, 667. 

70. AJja. 1935 Mad 66? 
AXE. 1929 Sind. 52(1). 

71. See 18 Mad. 

72. Sec. 42 LP.O. 
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as well’ 3 Section 386, Cr. P. 0, provides for the issue of warrants for 
the recovery of fines. But it is not clear whether the said section applies 
to fines under this Act since Section 19 of the Madras General Clauses 
Act does not attract the provisions of Or.P.C. in this respect.'^ ^ 

Recovery of Tax or other Amount as Fine 

Before the amendment of 1947 there was no provision for recovery 
of tax as fine on conviction.’ The amended section provides for re- 
covery of (1) tax assessed [(i) and (d)], (ii) fee due [Cl. {b) and (d)], and 
(iii) amounts collected in contravention of Section 8-B [Q. (/) and {^>3 
and the Magistrate is obliged to direct recovery of tax or fee or other 
amount. 

In view of Section 16-A, the validity of or liability of dealer to 
' pay the amount assessed or levied cannot be gone into in the Criminal 
Court, provided the authority acts under the Act (See Section 16-A). 

If in a prosecution there is no evidence as to the amount of tax or 
fee the Magistrate can decline to direct such collection as fine 

The amendment is inapplicable to pending prosecutions ^ 

Applicability of provisions ol Penal Code.— The question may 
arise whether, in view of Section 15, the provisions of the Penal Godfe 
would also a;pply. The general principle of law is that the Penal Code 
would apply if acts fall mthin the statute though there may be specific 
offences and penalties in the special Act But, if an act is an offence 
under both the general and the special law, a person cannot be convict- 
ed under both the enactments but only under one of them aud pre- 
ferably under the latter enactment If the Magistrate proceeds 
under the Penal Code it is better to drop the charge under the local 
Act It seems that, since ofiSicers appointed under this Act 
are public servants under Section 21 (Clauses 9 and 10) LP.C. the 
provisions of Chapters IX and X. I.P.O. relating to ^‘offences by 
or relating to Public Servants ” and contempts of lawful authority 
of Public Servants ” would apply 


73. Sec. 68 pirovides that imprison- 
ment ^ould teixninate on payment of 
fine. 

Sec. 68 provides for termination 
of imprisonment upon payment of 
proportionate part of fines. 

^ Sec. 70 provides that fine is 
feviahle -within 6 years or during 
Imprisonment. 

74. See Sec. 224, 3\iadras Local Boards 
Act, which ^pressly makes fine re- 

* coverable imder -the provisions of 
Cf. P. C. 

74a. Need for provision in the Act 
for coHeeting tax hy magistracy was 
eiig^fited by the ^present -writer in 
. 0 oa«nnnications to Ooyemmentt 


76. 1933 M.WX 1114. 

76. Sec. 6, Penal Code. 6 Mad. 249 ; 
6 L. W* 283. Offence tmder I.P.C. 
and Pro. Ins. Act. 

62 Mad. 79 (offence under Local 
Boards Act and I.P.C,) A.I.K. 1932. 
All. 69 conviction under I.P.O. though 
facts fall within Motor Vehicles Act 
also. 

A.I.B. 1932. All. 18. Abetment 
of offence under Salt Act. Contra 22 
Cal. 131 atp. 139. 

77. A.I.R. 1936 Mad. 102 (Munici- 
pal Act and Penal Code). 

78. Secs. 161 to 171 and 172 to 190 
(LP.C.)., A.LR. 1933 Bang. 292. (In- 
come-Tax Act case). 
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Thus regardJiing service of summons^ absconding to avoid summons 
(Sec. 172), prevention of service of summons (Sec: 173), non-attendance 
pursuant to summons (Section 174), and non-production of document 
pursuant to such, summons (Section 175), are ojffences. Omission to 
give information or giving false information (Sections 176 and 177) 
asked for under Section 14 or giving false statements (Sections 181 
and 182) are offences. Refusing to be bound by oath, or to answer 
questions or to sign statements are offences (Sec. 178 to 180). Equally 
omission to assist officer, obstructing and disobeying an order of 
officer are also offences. (Sections 186 — ^188.) 

In such criminal prosecutions, by reason of Section 16 A, which 
applies to proceedings in criminal courts taken after the Amending 
Act, the validity of assessment, etc., or liability or otherwise of dealers 
to pay tax, fee or other amount cannot be gone into by the Criminal 
Court if the action is under the Act {See Sections 16-A, 17 & 18). 

Proceedings under Sections 476 and 195, CrJ?.C.— The authorities 
under this Act can examine persons even on oath and exercise powers 
to secure their attendance. The Revisional and Appellate authorities 
can exercise the same powers (6.S.T.R. 24, 25 and 27). So the autho- 
rities satisfy the tests laid down for courts, and they are entitled 
to give a final decision on the matter before them At least when 
they take evidence the authorities seem to be clothed with the powers 
of Court. Are the provisions relating to offences against public justice 
(Chapter XI, Penal Code) applicable? The answer is in the affirmative® 
The Calcutta ‘High Court, construing the Income-Tax Act, has taken 
a strict view and held that the provisions of Chapter XI, Penal Code, 
do not apply unless made applicable specifically 

In proceedings under Sections 476 and 196, Criming Procedure 
Code, and prosecutions initiated after 1-1-1948 in oiiminial courts, in 
view of Section 16-A, a plea challenging assessment or levy of tax, fine or 
other amount as illegal, is not sustainable if such order is under the 
Act {See Section 16-A and Sections 17 and 18, Commentaries). 

Summary and Regular Trial, Appeal and Revision. 

Features of Summary TriaL — ^In trying a case summarily a Magis- 
trate (First Class Magistrate or Presidency Magistrate) need not 
record the evidence of witnesses or frame a formal charge [Section 263 
and 362 (4), Cr.P.C.]. 

79. 1935 Mad. 673. But ste following case also. 

80. In 36 Mad. 72. 38 Bom.- 145 No res jvdicata regarding Income-Tax 

and A.I.R. 1930 Ran. 201. Income Assessments. A.I.R. 1936 Mad. 148 at 
Tax Officer, Divisional Officers, etc. page 151 and A.I.R. 1930 Mad. 200. 
held Courts and Sec. 476, O. P. C. In A. I. B. 1937 LaSi. 721 held 

applied. Assessment Proceedings not judicial. 

A.I.R. 1937 Lah. 876. Assis- Positive evidence for LT.Q. to prore 
tant Commissioner held Court-granting not needed, 
of copies, 81, CJaL 72A 
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In the mofussil the record shall contain entries in a form as pres- 
cribed in Section, 263 Cr.P.C. and a brief statement of the reasons for 
finding is required only if accused is convicted. No reasons are needed 
if finding is one of acquittal. In case of conviction, only if the sentence 
is appealable is a judgment to be recorded embodying the substance 
of the evidence besides the particulars mentioned in Sections 263 (264, 
Cr.P.C.). 

In the case of a Presidency Magistrate where fine not exceeding 
Rs, 200 is imposed, no reasbns need be recorded. But the judgment 
must set out the particulars in Section 370, Cr. P.C. ® 

Appeal and Revision in Summary Trial. — In the mofussil the 
offences under this section are triable by first class Magistrates and 
Bench of Magistrates specially empowered with first class powers in a 
summary way in “ their discretion ” (Section 260 (a), Cr.P.C.). Trial 
of the case in a summary way being a matter of discretion, where 
there is likely to be much evidence and where there is hot contest, 
trial under regular procedure is preferable. 

If trial is summary, and if the Magistrate passes a sentence of fine 
not exceeding Rs. 200, no appeal lies (Section 414, Cr.P.C.). But 
revision lies to the High Court (Section 439, Cr.P.C.). Against an 
acquittal in such summary trial, appeal may be preferred to the High 
Court by the Provincial Government (Sec. 417, Cr.P.C.). 

If in such a summary trial appealable sentence (fine exceeding 
Rs. 200) is passed, appeal lies to the Sessions Court (Sec. 408, Cr.P.C.). 

In the City of Madras, offences under this section may be tried 
summarily or under regular procedure. Presidency Magistrates try 
cases in a summary way where no appeal lies, viz., where fine to be 
awarded does not exceed Rs. 200 (See Section 362 (1; and (4), Cr.P.C.). 
Where an appeal lies (e.g., fine exceeding Rs. 200 is to be awarded) 
trial before the Presidency Magistrate must be in the regular way. 
Where a non-appealable sentence is passed by a Presidency Magistrate, 
revision lies to the High Court (Sec. 439, Cr.P.C.). 

Features of Se^ar Trial. — ^Recording of evidence, framing of 
charge, and conforming to Section 367, Cr.P.C., in regard to judgment 
are some of the features. Thus a judgment by a first class Magistrate 
trying a case in the regular way must contain the points for determina- 
tion and reasons for the conclusion. (See 367, Cr.P.C.). But a judg- 
ment of the Presidency Magistrate even in a regular trial must conform 
bo the Form in Section 370, Cr.P.C. and if fine exceeding Rs. 200 is 
passed, a brief statement of the reasons must also be given (Section 
370, Cr,P.C.). 

Ai^^l and RevMon in Regular Trial. — ^In the case of a trial by the 
5rst class Magistrate in the ordinary way, an appeal lies to the Sessions 
Court if fine imposed exceeds Rs. 50®^. As already stated a sentence of 


8g.AXIt. 1933, Cal. 732. 

H. ace 413 0. 


83. A.I.B, 1934 All. 843, 
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fine exceeding Rs. 200 can be passed by a Presidency Magistrate only 
in a regtdar Mai, and such sentence is appealable to tbe High Court* 
Though the revisional powers of the High Court are wide, in cases 
where an appeal lies but is not preferred, no revision lies **. But where 
a First Class Magistrate or even a Presidency Magistrate passes a non- 
appealable sentence of fine (viz., fine not exceeding Rs. 50 and 200 
respectively), revision to the High Court for reversing the sentence is 
sustainable®^. The District Magistrate and Sessions Judge are also 
vested with powers of revision. But they can only report to the 
High Court to secure a reversal of sentence®®. Against a dismissal 
of a complaint under Section 203 or 204 (3;, Cr.P.C., revision lies to the 
District Magistrate or Sessions Judge®®. Against an acquittal the 
Provincial Government may prefer an appeal to the High Court®®, 


SECTION 16 


Preseribed Authority 

The A.C.T.O^s, Dy. C.T.O/s and C.T.O’s are the compounding 
authorities. The Deputy Commissioner and the Board of Revenue 
are the controlling authorities. [G.S.T.R. 29.] 

Committed or reasonably sui^eted. — Composition need not neces* 
sarily be with one who has committed an offence but any person who 
is reasonably suspected to have committed an offence can compound 
the offence of which he is charged. 


Effect of Composition. — Composition differs from withdrawal. The 
latter is the act of one party, the complainant, while the former w 
the result of an arrangement between both the parties — ^the complainant 
and the accused. A Magistrate cannot decline to recognise composi- 
tion and proceed with trial^. The effect of compounding or compos- 
ing an offence under Section 15 is the acquittal of the accused® and 
the Magistrate cannot convict the accused. The Magistrate has only 
to record a judgment of acquittal. 

When an offmice can be compounded.— Since an offence falling 
under Section 15 is complete when the acts constituting it are complete, 
and since the offence can be compounded without the permission of 
the court, composition can he effected even before the case comes 
before court or before a prosecution is instituted.® A case can he 
compounded at any time before judgment is pronounced.* In the 
appellate court, when an appeal is pending against conviction, no 
composition can he effected without the leave of the court and before 


86. See 411 Cr. P. C. 

86. See 439 (6) Cr. P. C. 

87. See 439 Cr. P. C. 

88. See 438 Cr. P. C. 

89. Sec. 436 Cr. P. C. 

90. Sec. 417 Cr. P. C. 

1. A.I.R. 1931 Lah. 402 (1). See 
also 10 Pat. L.T. 840, 


2. 45 AU. 145. See also Sec. 345 (6) 
Cr.P.C. 

3. 41 Mad. 685. 

See A.I.R. 1937 Mad. 826, case re- 
lating to iion-com];>oundabl6 offence. 

4. 46 Cal. 816. 
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the appeal is heard.^ Similarly, compositioi) in the High Court as a 
court of revision is dependent on the permission of the High Court.® 

Form of composition. — ^No particular form is needed to compose 
an offence. Even a letter intimating withdrawal of complaint was 
construed in the undermentioned case as a composition of offence. ’ 

Proof of composition. — ^When the fact of composition is denied, 
the Magistrate must record evidence in proof of composition. The 
burden of proof is on the accused. * 

Suit for damages. — The effect of composition would be also to 
bar a civil suit for damages on the facts constituting the offence.® 

Amount for composition.— The amount to be received by the 
prescribed authority is to be according to the discretion of the authority 
subject to the limits set out in the section. 

But under threat of prosecution an unreasonably large sum of 
money ought not to be extorted.^® 

SECTION 16-A 

ASSESSMENTS, ETC., NOT TO BE QUESTIONED 
IN PROSECUTIONS 

[NEW] 

16 -A. The vdidity of the assessment of amy tax, 
&r of the hoy of any fee or other amount, made wider 
this Act, or the liability of amy person to pay cmy tax, 
fee or dther amount, so assess^ or levied shall not be 
questioned in any Criminal Cowt m any prosecution or 
other proceeding, whether under this Act or otherwise. 

Effect ol the New Provision 

As seen in Commentaries to Section 15, Clauses (5) and (d) [ old ] 
it was ruled that in proceedings in criminal courts, prosecution must 
prove the liability of accused to pay taz^ and not rely on the 
mere fact of assessment, even though the assessment is under the Act. 
The Department found it dlfhcult to prove all links in the chain needed 
to sustain an assessment in a criminal court which starts with a pre- 
sumption in favour of the accused. There was also need to avoid 
conflicting decisions of parallel courts, criminal and civil, in respect of 
the same question. It was therefore decided to oust the jurisdiction 

5. m (6). 9. A.I.B. 1933 Bom. 413. 

6. Sec. 345 (6A), Cr.P.C. 10. (1929) 4. l.T.C. 97. 

7. 46 All. 146. 1. Set 1946 (2) If. L. J. 461 and 

AlJt. 1932 All. 474. 1947 (2) If. LJ. Sh, notes 12. .See also 

8. 39 Mad. 946. 41 Mad. 686. 948 (2) M.LJ. 93. 

A.I.Il.'1932Sind7. 
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of criminal courts while retaining the jurisdiction of civil courts.® 
So the decision in 1946 (2) M.L. J. 461 is no longer good law in regard 
to prosecutions initiated from 1-1-1948. 

Prosecutions commenced prior to and even pending on 1-1-1948 
and prosecutions commenced after 1-1-1948 in respect of assessments 
before 1-1-1948 are, however, governed by the decision in 1946 (2) 
M.LJ. 461, and 1948 (2) M.L.J 93, the amendment not being 
retrospective.® 

Analysis of the section— 

I. The following are hit by the section : — 

Taxes (ordinary tax at three pies per rupee ; other taxes 
at lower rates and luxury tax under Sections 3 and 5. 
Fee payable under Sections 5, 6 & 8. 

Amount payable under Section 8-B. 

IL The mUdity of the tax, fee or amount payable, and the 
liability to pay cannot be challenged if conditions III and 
IV below exist. 

III. Such challenge is barred in prosecutions or other proceed- 

ings in criminal courts. 

IV. The bar is available only if action of the authority is undef 

the Act, 

ViOidUy— laabfflty. — ^Provided the action taken by the authorities 
is under the Act no challenge is entertainable in the criminal court 
of the validity of the act or the justifiability of the act of assessment 
or levy or of the liability of the dealer in relation thereto. Thus a, 
plea that the procedure prescribed under the Act was not followed, or 
that the conclusion reached by the authority acting under the Act is 
erroneous^ or that action taken by the authority is under an vUra 
mres provision of the Act® would be no defence in a criminal court. 

This provision applies only to prosecutions instituted after the 
Amending Act came into force in which assessment made after 
1-1-48 is in question. But the plea mentioned above would be 
available to prosecutions instituted before the Amending Act. 

In construing this section in relation to Sec. 15 (6) it must be 
noticed that both the sections come into operation only on 1-1-48. 
The sections have no retrospective operation. So in respect of 

2. Fmance MImster’s Speech on A.I.B. 1940 P.0. 105. 

1-12-1947. A.LE. 1937 Uk. 721. 

The originai proposal of the A.I.B. 1925 Sind. 130. 

Government to oust the jozisdiction A.I.B. 1937 Mad. 241. 

of civil comrfcs also was dropped. 42 Cal. 151. 

3. Sec A. LB. 1942 Mad 736 (1) 1940 <1) M.L.J. 704. Under 

amendment cannot efiect pending Bevenue Beooveiy Act. 
prosecution. See also Judgment of See commentaries to Ss. 17 & 18. 

Bajagopalan J, reported in **The 

Hindu ^ on 4-10-lS^. 6. A.I.B. 1947 P.C. 78. Income-tax 

4. See following eases under Income- levied under ultra mres provision 

tax Act 5 — nevertheless under Act. 
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prosecution under Sec. 16 (6) after the coining into force of the 
Amending Act if the assessment and consequent failure to pay the tax 
assessed is one before the Amending Act came into force, the prohibition 
mentioned in this section is inapplicable, and the question of validity 
of assessment can be gone into in the criminal court.® ^ 

Both before and after the Amending Act a challenge of the assessing 
authority’s act outside the Act is entertainable in the criminal court. 
So if the action taken is ultra vires and is outside the purview of the Act, 
the matter is open to challenge even in a criminal court both in regard 
to validity and liability as well. This is the law both before and after 
1-1-1948. For instance, if an officer taxes something that is not tax- 
able, the assessment is not one under the Act.® Under the Act meaning 
of— See Section 17 & 18, Commentaries. 

Lfahilily • ... so assessed. — ^The prohibition against 
challenge of liability attaches only to action of officers under the Act. 
This is made clear by the use of the word so ” which relates back, 
and takes in the preceding words “ under the Act 

CWminal Court . • . . otherwise.— In all proceedings in 
criminal courts the prohibition aj^lies. For instance, (1) in prosecu- 
tions under the Act, e.g. Section 15 (ii), in other proceedings under 
the Act in criminal courts for recovery of tax fee or other amount on 
conviction as fine [/See Section 16 (iii)] and in proceedings under 
the Penal Code (Chapter IX, X, XI) {See Section 16, Commentaries), 
the validity or the liability determined by tax authorities under the 
Act is not open to challenge. 

Civil Courts. — Section 16-A does not cover CSvil Courts. See 
Sections 17 and 18. 


SECTIONS 17 & 18. 

ACTIONS IN COURTS AND LIMITATION ^ 

GENERAL NOTE. 

These sections relate to actions against the Government (Crown) 
and against officers acting under this Act. ® 

BAR OF CERTAIN PROCEEDINGS 

17. (1) No suit, prosecution or other proceeding shall 
lie against any officer or servant of the Provincial 
Government, for any act done or purporting to be 
done under this Act, without the previous sanc- 
tion of the Provincial Government. 


6 A. Bajagopalan, J. in 1948 (2), 
M.L.J. short notes d0=al948 M.W.N. 
810. 

6. A.I.B. 1926 Bom. 00. 

AXB. 1925 Sind. ISO. 

A.IJt. 1932 Sind. 48. 

1944(1) Cal, 34. 


1. Title is inserted for convenience. 
It does not find a place in the Act. 

2. Cp. Sec. 270, Government of 
India Aet 1935, 

See also Sec. 197, Cr.P.C. See. 67, 
Income Tax Act, See. 227(a), Madras 
Local Boards Act. 


Ss. It & 18] ACTIONS AGAINST CEOWN 1^3 

(2) No officer or seryant of the Provincial Govern^ 
ment shall be liable in respect of any such act in any 
civil or criminal proceeding, if the act was done in good 
faith in the course of the execution of duties of the dis- 
char^ of functions imposed by or under this Act. 

SECTION 18. 

LIMITATION FOR CERTAIN SUITS AND 
PROSECUTION 

18. No suit shall be instituted against the Crown 
and no suit, prosecution or other proceeding shall be 
instituted against any officer or servant of the Provincial 
Government in respect of any act done or purporting 
to be done imder this Act, unless the suit, prosecution 
or other proceeding is instituted within six months from 
the date of the act complained of. 

Summary.— Actions are of two kinds : (1) Suit against the Crown 
and (2) actions against officers or servants of the Provincial Govern- 
ment. A suit against the Crown for any act done purporting 
to be done under the Act, has to be instituted within a period of 
six months &om the date of the act complained of. For action against 
the Ckown, for acts neither done nor purporting to be done under the 
Act, the ordinary law of limitation applies. Actions against officers 
and servants fall into two categories, viz,^ {a) actions for a n y- 
thing done or purporting to be done under this Act, and (6) 
actions for anything which neither is done, nor purports to be done 
under this Act. So far as the latter kind of action is concerned, it is 
not covered by the bar under Section 17 of this Act nor by the Rule of 
Limitation set out iu Section IS and the ordinary Buie of Limitation 
applies. But the former kind of action is subject to certain conditions, 
lastly, the previous sanction of the Provincial Government is 
required. Secondly, the proceeding must be instituted within six 
months from the date of the act complained of. So far as liability is 
concerned, in the case of all actions, the officer or servant is not liable, 
if the act is done in good faith, in the course of the execution of duties 
or in the discharge of ftmctions imposed by or under this Act. 

Object of Section 17 and its construction.— The object of Section 17 
is to protect the act of a person which may not be legal but is neverthe- 
less one purported to be done under the Act. If a person bom fide 
believes he is acting under a statute, he is entitled to protection, 
provided he does not absurdly believe so K When a person acts 


9. 4M.LA.353. 



164 THE MADRAS GENERAL SALES TAX ACT [Ss. 17 & 18 

wdl within a statute he is not liable in any court of law and no protec* 
tion is needed. But, when he purports to act under a statute, protec- 
tion is needed so as to give him some latitude in his acts in the discharge 
of the statutory duties imposed on him Since the initiation of 
both criminal and civil proceedings is affected, ** the Legislature 
must be presumed to have been very cautious in depriving the agmeved 
citizens of redress in a court of law, and restrictions on such a ifcotedy 
imposed in the interest of the public ^rvant should not be extended 
so as to unduly restrict the remedy of the citizen/** 

Suit prosecution or other proceeding,— The words u^d are very 
comprehensive and include all proceedings in a civil or criminal court* 

Some of the conceivable ^tions can be stated here : 

1 Special proceedings in the High Court. 

(а) Writs of certiorari to quash proceedings pending 

before the authorities in this Act. 

(б) Writs of ^n<tomw5---directing officers to do their 

duties. 

2. Revisional proceedings in the High Court. 

3. Other Civil proceedings. 

(a) Suit contesting validity of tax or fee levied and 
recovery of tax or fee, 

(i) Suits relating to licences, like refusal to grant licence, 
etc. 

(c) Injunction suits restraining officers from proceeding 

with the levy of tax or collection of tax, etc., or 
suits for injunction restraining prosecution. 

(d) Actions in torts for any act done by officers or servants 

illegally or maliciously, including a suit for daznages. 
for malicious prosecution. 

4. Criminal proceedings against officers and servants. 

How far are these actions barred by the present Act ? See below ^ 

Actions against Crown. — ^No smt lies against the Crown in respect 
of the discharge of governmental Emotions covered by the statute, 
e,g.y collection of tax. For improper acts of Crown servants, the 
question of suit can arise only if the acts are done under the express 
orders of, or are ratified or adopted by the Government.® {See 
below under each heading, of the classes of suits) 

Section 18 cannot be construed as totally prohibiting a suit against 
the Drown. The marginal heading shows that its object is to set out 
a rule of limitation. Further, the righl of suit against the Provincial’ 
Government expressly preserved in Section 176, Government of India 
Act (1935), cannot be abrogated by any act of the Provincial 

4. 1939 F.C. 43 Caee under 5. A.I.E. 1942 Mad. 589 and 

Sec. 270, Government of India Act. A.I.E. 1944 E.C. 41, 
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Legislature® (Section 108, Government of India Act, 1935). The 
reason is this; The tradition of British Jurisprudence is to place 
the Crown also within the Law* " ITo member of the executive can 
interfere, with the Hberty of or property of British subject excej^ 
on condition that he can support the legality of his action before a 
court of justice.’^ As between the Crown and its subjects there cannot 
be any such thing as an act of State. ^ For instances of suit against 
Secretary of State see below :® 

Procedure In suit against Crown.— Under Section 79, C.P.C., when 
the Provincial Government is sued as representing the Crown, the 
Government must be sued as the 'province.^ Under Section 80, 
C.P* Code, a notice mitst be sent to the Secretary to the Provincial 
Grovemment or the Collector of the District, and no suit can be brought 
until the expiration of two months next after the notice is served.® 
The notice must state the cause of action, the name, description and 
place of residence of the plaintiff and the relief which he (plaintiff) 
claims.’’ 

Proceedings in the High Court.— At present, proceedings in the 
nature of a writ of certiorari and original actions are barred by reason 
of Section 226 of the Government of India Act (1935).^® But to 
ask a Eevenue Officer or the Board of Revenue to do the statutory 
duty vested by law is not a matter concerning revenue, and a writ of 
Mcmdamus (under Section 45 of the Specific Relief Act) is sustainable 
in the High Court.^^ Similarly wit of Mcmdamus can issue directing 
an officer to forbear from doing a thmg which he has no jurisdiction 
to do.^ ® But Mcmdamus cannot issue directing an officer to refund 
tax collected for, even in appearance the court cannot seem to command 


6. 40 Cal. 391 P.C. Prohibition of 
light of suit vUm vires View in A.I.B. 
1929 B.ang.70 (Case under Income- 
Tax Act) that Crown cannot be sued 
is incorrect, 

7. A.I.R. 1931 P.C. 248. 

8. 28 Mad. 213. Post Office Act. 
Suit for V.P. Money not paid to consig- 
nor (See under heading Recoveiy of 
Tax, Torts, etc.) 

9. 37 Mad. 113. In all soils against 
the (^^ovemment, even when the act is 
totally illegal, notice is obligatory See 
also A.I.R. 1927 P.C. 176. 

10. Cases under Income-Tax Act. 
A.I.R. 1936 Mad. 398. 

A.I.R. 1943 Bom. 78. 

Other Acts. 

A.I.R. 1940 Bom. 66 and 294 and 
A.I.R. 1939 Cal. 763. 

Original actions in High Comt. 

Cases under Income-Tax Act. 
A.I.R. 1944 P.C. 61. 


A.LR. 1944 (1) Cal. 34, ^ 

A.I.R. 1946 All 364, ^ 

In the recent case (A.I.R. 1947 P.C. 
(8) the question whether Sec. 226 bars 
civil action in the original side of the 
BQgh Court has been left open. Under 
the new constitution which is being 
framed by the Indian Constituent 
Assembly, this provision (Sec, 226) has 
been deleted. So the cases cited above 
may not be good law after the new 
constitution comes into being. 

11. 47 Bom. 742 (P.C.) A.I.B. 1936 
P.C. 269. 

In cases arising under the present 
Income-Tax act, writ of Mandamus was 
negatived on ground of other remedy 
being available. (A.I.R. 1934 Rang. 
132), But under the Sales Tax Aot» 
the remedy of the aggrieved party is 
limited and Mandamus lies within the 
meaning of 47 Bom. 742 (P.C.) 

12. A.X.R. 1940 Bom, 234. Absence 
of territorial jurisdiction of officer. 
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the Crown. An appHoation for revision either against the order 
of the Board of Revenue under Section 12 or against the proceedings 
or orders of officers under this Act is unsustainable. It has been 
held that the Board of Revenue acting under Section 172 of the Madras 
Estates Land Act is not a civil court and an application either under 
Section 115, C.P.C., or under Section 107 of the Government of India 
Act (1919), is not maintainable. 

Proceedings in Civil Courts,— Generallj^ civil courts have jurisdic- 
tion to entertain all suits of a civil nature “ excepting suits of which 
their cognizance is expressly or impliedly barred. The question 
of the jurisdiction of civil courts has to be examined with reference 
to two aspects, viz., the rule of implied bar and the rule of express bar. 
The rule of implied bar may apply by reason of the constitution of 
separate tribunals under this Act.^® The rule has been clearly 
and succinctly stated in Ghitaley^s Code of Civil Procedure.'^'^ 

‘‘ Where a special tribunal or a public body is created by or under 
the authority of an Act of Legislature for determmwg questions which 
are the creation of the Act, the jurisdiction of that tribunal or body is 
exclusive and civil courts cannot take cognizance of such matters. 
Where the tribunal has acted within its jwisdiction, the jurisdiction 
of the Civil Court is barred in the absence of malajides or fraud. Where 
however, the tribunal acts ultra vires, or refuses to exercise its jurisdic- 
tion or acts 'Ymla fide or arbitrarily, the civil court has power to interfere 
and set matters right.’* (See below^® for instances of interference) 

Even if jurisdiction is excluded, civil courts ‘‘ can examine into 
cases whether provisions of the Act have not been complied with or 
whether the statutory tribunal has acted in conformity with the 
fundamental principles of judicial procedure.**^® Such actions are 
sustained even though a party has recourse to procedure of appeal 
b^oie the special tribunal and fails, In the absence of clearest 


13. A.LR. 1936 P.C. 269. 

14. A.I.R. 1932 Mad. 612. Sec also 
A.I.R. 1928 Mad. 1038. 

15. Seo.9C.P.O.Code. 

16. Seos. 11 and 12. 

17. CUkdey^e C.P.C. 2nd Edition, 
Yolume I, page 100. 

See A.I.R. 1939 Mad, 967. 

A.I.R.1938Kag. 119. 

A.I.R. 1942 Mad. 127. 

18. Ristancea of interference by Ciyil 
Court* 

See tbefoUoT^ng oases under Munici- 
pal and IjOcal Boards Acts. Recovery of 
professional and other amounts illegally 
ooileoted. 24 Mad, 205. 

1932 M.W.N. 1089. 

AXR. 1936 Mad. 298 (2). 

A.I.R. 1938 Mad. 23. 

A.m 1939 Mad* 421. 

A.LR. 1942 Mad* 661, 


A.I.R. 1941 Mad. 686* 

1947 (1) M.L.J. 317. 

19. A.I.R. 1940 P.C. 106* 

20. A.I.R. 1935 Mad. 298 (2). 

Bistiiot Municipalities Act* Emality 

mentioned in rules does not shut out 
Civil Court’s Jurisdiction. 

A.I.R. 1933 Rang. 229. Income 
Tax Act — ^Appeal before Commissioner 
failing-t«i[^ra viree registration -suit 
sustained. 

See however A.I.R. 1940 P.C. 106. 
Sea Customs Act Case-obligations crea- 
ted by self contained Act — ^no chal- 
lenge in Civil Court sustainable. 

A.I.R. 1941 Mad. 630. Surcharge- 
unsuccessful appeal to Government 
on Civil suit lies since obligation is 
created by statute and not by common 
law. 

iStealm A.I.B.18S2Mad.90. 
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words, courts would decline to infer an abrogation of tte ordinary 
right of a subject to seek remedy in a civil court (See footnotes 18 
and 20). See also cases under Section 11 under the heading “ Einal/* 

Suit contesting validity of tax or fee and recovery of tax 
Illegally levied. 

Unlike the Income-Tax Act, there is no express prohibition against 
an agitation of the legahty of or propriety of an assessment, in a civil 
court, 21 But the rule of implied bar applies. 22 A suit will not lie 
challenging the method, or the quantum of assessment. 2 2 Simi- 
larly, if the assessing authority, on enquiry, which he is enjoined to 
make in law, comes to a conclusion as to whether preliminary facts 
exist, essential to give jurisdiction to assess and on arriving at a 
conclusion, however erroneously, levies tax, the assessment cannot 
be set aside by the civil court. 2 * These are cases of assessments 
under the Act, and errors if any in such assessments call for rectihca- 
tion by the tribxmals acting under the Act. 2 4 xhe case would be 
different if no inquiry is permissible, and the authority usurps jurisdic- 
tion and assesses. 24 The distinction is between an erroneous decision 
on facts as in the former set of cases, and an illegal assumption of 
junscliction 25 as in the latter class of cases. The former is not open to 
challenge in the ci\dl court while the latter is. The distmction between 
proceedings without jurisdiction, and proceedings vitiated by mere 
irregularity is a very material one.2« If an assessment is ultra 
vires, as where a person doing business outside British India or outside 
the Province is assessed or where the officer taxes something 
which is not taxable,® « as, for instance, taxing turnover of a mort- 
gage, or where the assessment is in violation of the exemptions permitted 
under the Act, as, for instance, taxing licensed agents or exempt or 

not assailable. A.I.K. 1940(1) M.L.J. 
704 — ^Amount of assessment not ques* 
tionable case ander Eevenue Kecoveiy 
Act. also A.X.E. 1934 Mad. 715. 
A.I.R. 1922 Patna 351 Assessing 
without allowing deduction for land 
revenue. A.I.E. 1928 iiang. 70 wrong 
persons assessed — ^uo suit. 

25. 8e^ 35 Cal. 859. and IJ-T.C. 25— 
Taxing person with non-tazable income. 

26. 1937 M. W. IS?*. 1258. Case 
nnder Revenue Recovery Act. 

27. A.I.R. 1926 Bom. 50. See also 
1947(1) M. L. J. 317 Assessment having 
no legal existence— suit lies* 

28. A.I.B. 1925 Sind 130. AXB. 

1925 Sind 67. — super^tax asseasment 
set aside. A.I.R. 1932 48, 

Refund of tax. 

15 


21. 8ee Sec. 67, Income-Tax Act. 

. 22. A,LR. 1940 P.C. 105. 

Kotwithstanding the statement 
of the Finance Mimster to the contrary, 
regarding assessments “ under the Act” 
jurisdiction is shut out by the principles 
of General LiW”, while such jurisdiction 
subsists in regard to assessments — 
ultra vires of the Act, 

23. A.I.R. 1937 Lahore 721, A.I.R. 
1937 Mad. 241, 

See also (24) below. See under 
Sec. 9 “ Findings of Tapping officer,'** 

24. A.I.R. 1925 Sind 130.— 

That officer wroi^ly held sum 
was received in British India or that 
figure arrived is inaccurate or arbitrary 
is no ground for interference. A.I.R. 
1937 Mad. 241, — ^Enquiry whether a 
person is resident or non-resident and 
subsequent assessment not assailable. 
42 151 — Assessment after inquiry 
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excepted articles, a suit in the Civil Courts ynJl lie, such assessments 
being manifestly outside the purview of the Act.*® 

But an assessment under a provision subsequently held to be 
vUra vires of the Legislature, was held not challengeable in a civil action 
as the assessment was one “under the Act,”,®® For cases of 
absence of territorial jurisdiction . — See below. 

If tax is collected by threat of distress, suit cannot be resisted 
on the ground of payment being voluntary.®* Whether a conse- 
quential relief must be prayed or whether mere declaration is sufficient — 
‘See below.®® 

All the above considerations apply equally to suits relating to 
illegal Jevy of licence fees, etc. 

The view has been taken in a case decided by the Allahabad 
High Court that a suit for declaration that an assessment of tax is 
illegal, is a matter relating to taxation between the Government and 
i}he subject, and not a right of a civil nature arising between one subject 
and another subject, and that the suit consequently is not entertainable 
in the Municipal Courts,^ ^ 

Suits relating to licence. — Suits directing the Government to 
grant licence or suits to declare cancellation of licence to be ultra 
vires, or suits for declaration that a levy of fee is ultra vires may 
arise for consideration before Courts. Courts will decline to interfere 
with the discretion vested with the Government and its officers, unless 
the levy is ultra vires or unless the act of Government in refusing a 
licence or cancelling a licence or in imposing licence fee is arbitrary, 
fraudulent or is due to improper motives.®® (See Introduction \ meaning 
of “ May ” in Section 8.) 

Injunction suits. — ^In view of Section 56 (d) of the Specific Belief 
"Act, which prohibits the issue of injunction interfering with the public 
duties of any department of the Government, courts will not issue 
injunction restraining the authorities acting under this Act. “ Where 

» 29. I.L.B. 1944 (1) Cal. 34, fee to 800% Civil Court interfered. 

(Income*Tax Act Case). A.I,R. 1931 Madras 497 (Municipal 

30. A.I.E. 1947 P.C. 78, (Income- Act) Licence fee-extremely dispro- 
Tax Act case.) portionate due to unfair discrimina* 

‘ 31. A.I.R. 1940 Bom. 234 and A.I.R tion fee held ulVra, vires. See also 
1946 F.C. 9 (Income-Tax Act cases). A.I.R. 1927 Rang. 183. A.I.R, 1943 
32. 19 M.L.J. 470. Madras 191 Mere unjustified in* 

33 “Suit under Revenue Recovery crease, in amount of licence fee levied 
Act — contesting validity of assessment not to be held vUra vires, 

Md to be a statutoiy suit. No 

consequ^iaal rdief needed. A.I.R, See also A.I.R. 1933 Mad. 148. 

1946 Mad. 261. 

34. A.X.R* 1936 All. 117, But see See observations of Cairns L*,J. 
•above instoces of suit> Footnotes quoted in A.I.R. 1937 Mad. 61. 

27i' 28 ^ 29, etc. « ^ Powers vested for benefit of 

(,*^‘36^ A.I.H* 1930 Mad^ 66 Licence public* 7 -a duty arises~Power not to 
fee |b not tax*— 'Arbitrary * raising' of be arbitrarily exercised. 
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ACTIONS IN fOETS 

an act is by express enactment or otherwise, one that may be legally: 
done by that department, it is not for the comt to control the exercise 
of its discretion. ” 

Similarly, in view of Section 56 (e) of the Specific Belief Act, 
courts will not issue an order of injunction restraining criminal courts 
from proceeding with prosecutions in their courts under Section 16 
of this Act. 

So injunction suits restraining collection of tax or launching of 
prosecution does not lie but, if collection of tax is ultra vires suit lies. 

Actions in torts. — ^As already stated no action can lie either against 
the Crown or against the officers of the Crown for anything done 
under this Act which is within the law. 

In the case of actions against officers and servants for acts done by 
them which are beyond the purview of the statute, the initiation of 
proceedings would involve some difficulty. If the act of the officer or 
servant was done or was purported to be done under this Act sanction 
of the Provincial Government would be needed. If the act of the 
officer was neither done nor purported to be done under this Act, 
sanction would not be necessary.®^ 

But an officer or servant is not responsible for damages, if the 
act was done “ in good faith or in the course of execution of duties 
or the discharge of function imposed by or under this Aot.*’^® 

Thus, m a suit for malicious prosecution against an officer or 
servant, besides the other elements needed to hold a person liable 
in such action absence of good faith would be needed if the claim 
is to be sustained. 

In certain cases, the Government may be liable for the tortious 
acts of its servants. ‘‘ The Government ran be sued if it has expressly 
authorised or ratified or adopted the wrong act done by its officers.^^^ 
Otherwise the Government is not Tesponsibie for the acts of 

36. Collettis Specific Relief Act (page 39. A.LR. 1936 Mad. 34:7. Chairman 
446). 47 M.L.J. 780. No permanent maliciously prosecuting person. Ko 
injunction need issue against Govern- sanction needed. 

ment which can be trusted to act in A.I.R. 1936 Mad. 547. Municipal 
accordance with Court’s Judgment. Chairman — ^without authority proseeu- 

37. A.I.R. 1929 Mad. 345 ; A.I-K, ting maliciously. 

1928 Cal. 464. (Injunction against 40. Sec. 17 (2). 

Municipality not granted.) . 41. Prosecution by defendant, its 

38. A.I.R. 1944 F.C. 41 and A.I.R termination in Plaintiff’s favour,, 
1942 Mad. 639, Servants bom fide and absence of reasonable and prob*tblo 
mistakenlv detaining Nabha Maharani cause and malice. 

— claim lor damages against Cro’wn 42. Ramasami Ayyax’s law of Torte 

servants— claim disallowed since no (page 483). 

sanction obtained. AJ.R. 1944 F.O. 41. 

A.I.R. 1943 Mad. 167. Damages for A.I.R. 1942 Mad. 538- 

trespass and carrying account books 51. 637. 

ngainst Income-Tax Officer. 
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or ii6glig6ncG or onussion of its subGrAiTiatfcs and for acts 
done bv ofElcers in the exercise of their discretion ^ ® 

One of the remedies for a tort being injunction “ officers of the 
Government may be restrained from a wrongful act in the shape of a 
tort done under the plea of the command of the Goverimient 
But this remedy is very rarely available for there are appellate and 
revisional tribunals constituted under this Act having jurisdiction to 
effectively control the acts of Jhe subordinate officers of the 
Government. 

Prosecution of officers and servants. — There can be no prosecution 
of an officer for an act done within the four corners of the act, since 
such an act is no offence. Thus, an officer entering an assessee’s 
premises in exercise of the power conferred by Section 14 of this Act 
is not liable to be prosecuted for trespass. If, however, though 
the act is beyond the power of the officer, it is purported to be ^ 
done under this Act sanction would be needed for prosecuting the 
officer. No criminal liability attaches to the officer if the act has been 
done in good faith though in excess of the powers vested by the Act. 
[Section 17(2).] 

Limitation and limits of Liability. — So far as suits or proceedings 
against officers and servants are concerned, it they relate to acts 
done or purporting to be done under this Act, sanction of the 
Provincial Government is needed, and they have to be brought 
within six months from the date of the act complained of. In other 
cases the ordinary rule of limitation applies. In all cases the liability 
of officer or servants does not arise in respect of anything “ done in 
good faith, in the course of execution of duties or the discharge 
of functions imposed by or under this Act.” [Section 17 (2),] 

Notice in suit against officers.— Under Sec. 80, C. P. Code, notice 
must be sent to the Secretary to the Provincial Government or the 
Collector of the District, if a public officer is proceeded in civil action, 
in respect of any act, purporting to be done in his official capacity. 
No suit can be brought until the expiration of two months after the 
service of the notice. This prohibition does not apply if the act is 
not one purporting to be done in official capacity. 

Sanction, Limitation and Notice— The need for sanction under 
this section, the need for notice under Section 80, C. P. Code, and the 
piiod of limitation of six months, prescribed in Section 18 in respect 
of one kind of action against Crown servants action against an 
officer-or servant of the Provincial Government when such act is done 
or pxu^orting to be done under this Act) are co-extensive. 

If the action is agaimt the officer or servant in respect of any 
act, which is neither done nor purported to be done under this Act, 

43, A.LR. 1933 Bang. 113. Neg- A.I.B. 1926 Mad. 1084. Wrong 
ligence of servants « cancellation, of licence by Diaitriot 

A.I.B. 1931 Bang. 294. Mali- Magistrate. s 

nmsecution by Crown servants. 44:. Collett’s Specific JR^Uef Aeti 

(Srd Edition, page 446). 
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no sanction is needed, no notice is needed, and tlie^ rule of limita^r 
tion is governed by the ordinary law set out in the Limitation 
Act. *5 For instance, refund of tax illegally collected may be governed 
by the 3 years rule of limitation under Act 62 of the Limitation Act^® 
if the suit is otherwise maintainable, e.g., where the act is ultra vires* 

Similarly if the suit is for declaration relating to an illegal and 'tdtra 
vires order of Oovernment Article 120 of the Limitation Act applies, 
and suit can be filed within 6 years. 

If the suit is one challenging an act on the groimd of irregu- 
larity^ such a suit is not maintainable. See above “ Suit contesting 
validity of tax”. 

In all the above cases, if Government is sued notice is man- 
datory. If Crown servants alone are sued neither sanction nor notice 
is needed unless the act is one purported to be done under this Act. 

Starting point of limitation. — There can be no final order till 
orders are passed in Appeal and Eevision and limitation runs only 
from the date of the final order in revision. 

Need for sanction— Stage of Determination.— The necessity for 
sanction cannot be made to depend on the case which the officer may 
put forward at the time of defence, but must be determined at the time 
of initiation of the proceedings with reference to the character 
of the act and the allegations made.*® If on a consideration 
of the materials at the time of initiation, it is clear that the acts were 
not purported to be done under the Act, then jyrima fade no sanction 
would be needed. If however the acts were purported to be done 
under the Act, the proceedings would be void in the absence of sanc- 
tion. Even in the former case, if it is established that the acts were 
pmported to be done in the execution of duty, the proceedings will 
fail for want of sanction.®® 


Previous sanction. — ^The section (Section 17) requires previous 
sanction. Therefore sanction obtained after the commencement of 
proceedings is not sufficient.® ^ 


45. Illegal collection by Local Board 
and Municipality. 

AJ.R. 1929 Mad, 409 and 
A.I.R. 1936 Mad. 945. 

Illegal collection of Profession Tax, 
A.I.R. 1932 M.W.N 1089. 
A.I.R. 1939 Mad. 421. 

Illegal collection of house tax by 
Panchayat Board. 

A.I.R. 1941 Mad. 686. 

46. AJ.R. 1934 Mad. 147, Case 
under Revenue Recovery Act. 

47. A.I.R. 1941 Mad. 933. Case 
under Revenue Recovery Act, follow- 
ing 23 Cal. 775. P.C. 30. Mad. 367 to 
contrary not good law. 


48. Decisions under Sec. 270, Govern* 
mentof India Act. A.I.R. 1939 F.O. 
43 at page 45. and A.I.R. F.C. 25, 

49. A.I.R. 1944 Pat. 285. 
Magistrate — ^allegation of official 

act being corrupt and inalicioaa.^i-aot 
neverthetess purports to be in offioia! 
capacity. 

50 A.I.R. 1939 F.a 43 
* A.LB. 1943 Cal. 503 
51. 42 Bombay 172. 

A.I.R. 1923 Mad. 338. 

A.I.R. 1933 Sind 161. 

ConTro— defect held cured as no 
prejudice. 

A.I.R. 1939 Lah. 479. 

A.LB* 1939 Lfth, L AJ3. 
1935 Bom, X. 
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Absence of sanction— Effect— In the absence of sanction the 
proceedings are void.® ^ 

Requisites of sanction.— No particular form is needed for granting 
sanction.®® But the offence in respect of which a person is to be 
prosecuted should be stated.®^ Sanction need not be addressed 
to the court.®® 

Done or purporting to be done.®®— The extreme view that 
all ads of a public servant are protected is incorrect. Equally incorrect 
is the other extreme view that the act complained of must be stricily 
within the scope of authority. The reason is this. An act completely 
within the scope of one’s official duties is no offence and there is no 
need to apply this section ®’ Unquestionably all acts done in an 
official capacity are protected.®® If an official acts under the 
orders of his superior, it is undoubtedly an official act Acts 
purported to be done in compliance with an official duty are also 
potected. If the nature of the act is such that it can be done 
by the public servant only or if the offender professes or pretends 
to be acting in such capacity,®® the protection applies even if such 
act is in dereliction of duty imposed. If the act is done under a 
mistaken view of the duty imposed the protection is nevertheless 
Available. If the act is clearly connected as part of the same transac- 
tion with the official act or position of the public servant, as for instance 
when an officer enters the premises of a dealer and takes away account 
books, the officer is protected.®® If, however, from the nature 
of the^aets and other circumstances, it cannot be said that the act is 
done- or purported, or pretended to be done, in an official capacity, 
or if the act is really done in private capacity, the protection does 


62. A.I.R. 1939 F.C. 43 cases under 
Sec. . 270, Government of India Act. 
Su 42 Bombay 172. A.I.R. 1928 
AHahabad 766 and 2 Weir. 710, 

63. iSee 7 M. H. C. R. 68 and 27 
Madras. 

64. A.I.R. 1942 Mad. 347 (2) 

64. See 16 Mad. 64. 

AJ,R. 1947 Nag. 173. 
Absence of particulars in sanction 
accused had no doubt about offence- 
not invalid. 

65. 39 Bom. L.R. 1066. See also 
A.I,R. 1938 AH 643. 

m 

66. Sec, 17 closely resembles Sec. 
270, Government of India Act, 1935 
and Sec. 197,Cr.R. C. 

67. A.I.R. ,1939 F.C. 43, A.I.R. 
1939 Mad- 604, abuse by party while 
Court dicSatig Judgment. -pCourt 
luting party* ..Sanction needed 

m A.I-R. 1936 Mad. 319 Official 


capacity — act of Magistrate ; case 

under See, 197, Or. P. C. 

69. A.I.R. 1944 Nag. 337. 

A.T.R. 1944 FC. 49. 

Cases under Sec. 270, Government of 
India Act. 

60..A.I.B. 1939 F.C. 43 and other 
cases cited in (43). 

61. A.I.R. 1941 Pat. 385. 

Taking cognizance of complaint 
by Magistrate. 

62. A.T.R. 1944 F.C. 41, 

A.I.R. 1942 Mad 539. Cases 
under Sec, 27, Goveinment of India 
Act. 

63. A.I,R. 1943 M:ad. 167 Income 
Tax Officer. See also A.LR. 1936 
Mad. 213 Cancellation of tender by 
Municipal chairman. A.I.R. 1936 
Mad. 319, magistrate exceeding official 
dutv. 
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not apply. Whether an act complained of is one done or 
purporting to be one in an official capacity or not, is a question of 
fact.®^ 

Suit prosecution instituted. — suit is instituted by 

the presentation of a plaint while a prosecution or criminal pro- 
ceeding is initiated by a complaint or upon a report by police.®^ 

Place of inquiry or trial in Criminal Courts.— See Chapter XV, 
Or. P.C. 

Place where suits to be filed. See C.P. Code. Ss. 15 to 20. 

Within six months from act complained. — The period 

has to be reckoned from the date of the act complained of after exclud- 
ing the day on which the act complained of happened. 

Extension of time. — The present Act is a special Act, an Act 
taxing turnovers only, and a local Act, an Act applicable only to 
the Madras Province within the meaning of Section 29 of the Limitation 
Act. Therefore Sections 4, 9 to 18, and 22 of the Limitation Act 
would apply in computing the period of limitation. Further, Section 
10 of the Madras General Clauses Act may apply. 

The practical effect of the application of the provisions of _ the 
Limitation Act as also of Section 10 of the Madras General Clauses 
Act is, in the first place, to permit an assessee to institute a proceeding 
on Monday if the period of limitation prescribed in this Act expires 
on Sunday and secondly, if the period of limitation expires when, 
courts are closed, the proceeding can be instituted on the day of re- 
opening of the court. Similarly, in computing the period of limitation, 
if there is fraud within the meaning of Section 18 of the Limitation 
Act, the benefit of the section would be available.®® Where notice 
is sent under Section 80, C.P.O. the period of notice of 2 months has 
to be excluded in computiag limitation for suing the Crown.® ® 


64. 8m the following cases of public 
servant embezzling, taking bribe, etc. 

AJ.R. 1939 P.C. 43. 

A.I.R. 1941 Sind 204. 

A.I.R. 1944 P.C. 66. 

A.I.R. 1945 P.C. 25. 

1916 M.W.K. 384. 

A.I.R. 1927 Mad. 566 and A.I.B. 
1923 Mad. 475. Panchayat Board 
President threatening Voters. 

A.I.R. 1946 P.C. 25. Station 
Master calling coolies and beating 
passenger. 

4 L.W* 556 Chairman abrusing 
person in street. 8m also A.I.R. 1935 
Cal. 176. 

A.I.R. 1935 Pat. 62. During 
realization of tax, officer assaulting a 
person for disrespectful conduct. 


A.I.R. 1942 Mad. 745(2). Ex- 
President of Panchayat Board proceed, 
ed for failure to hand over charge. 

65. A.I.R. 1939 P.C. 43. 

A.I.R. 1936 Pat. 52. 

A.LR. 1928Lah.72. 

66. Order 4 Rule 1 C.P.C. 

67. Sec. 190 Cr. P. a 

68. Sec. 9(6) of Madras General 
Clauses Act. 

By reason of Sec. 29(2) of Limitation 
Act, Sec. 12(1) of Limitation Act would 
also apply to the present enactment 
and the day on which the complained 
act happened has to be excluded.' 
(See also commentary under Section 

n). - . . 

69. 8m 1937 (2) M.L*J« 366. Cai^ 
under Revenue R^vmy Act^ 
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In good faitft*— A tling cannot be said to be done in good faith 
if it is not done with due care and caution.'^® Nothing can be said 
to be done or believed to be done in “ good iaith ” ^hich is done or 
believed to be done without due care or caution ^ ^ A thin^ is doomed 
to be done in good faith ** where it is in fact done honestly whether 
negligen+lv or not. The onus of proving good faith is on the pubh'c 
servant. it is not sufficient for the public servant to show that 
he had a good intention. He must '^how that he f^xercised such care 
and skill in the execution of his duties as would be reasonably neces- 
sary But if an officer does an act which he does not believe to be 
necessary in the circumstances, the act cannot be said to he done 
in good faith. It is doubtful whether mere iion-eonipliance 
with the provisions of lav vould be evidence of absence of good faith.’* 
The question of good faith is relevant only at the stage in which 
Section 17 (2) applies. The question is to be decided at the time 
of trial and it is irrelevant for determining whether sanction is needed 
or not under Section 17 (1).’ * 

The following table would be useful : — 


PROCEEDINGS (Secs. 17 & 18). 


Nature of impugned act 
of officers or 
servants. 

Against 

Crown 

Provincial 

Govt. 

Against 
officers or 
servants of 
Pro. Govt. 

Limitation. 

^Done under Act or purport- 
ing to be done under 
Act. 

. 

^ 6 montlis. 

6 months. 

Outside the Act and not 
purporting to be under 
Act. 

General Law 
applies. 

General Law 
applies. 


70. (1911) 2 M. W. N. 479 ; 12 LC. 
654: 12Cr.L.J. 566. 

Sec. 6(11), Madras General Clauses 
Act. 


Sec. 52 1.P.O. 

Sec, 2(7); Limitation Act. 

See also Sec. 499,' E^^planation (9), 

XaP *C* 

Sta also" Sec. 58, Provincial Insol* 
veucy Act.j 


72. Sec. 3(20), General Clauses Act, 

73. A.I.R. 1934 Oudh. 134. 

"Under Sec. 270(2), Government of 

India Act, 1936, the onus of proving 
want of good faith is on the party 
pleading it. So cases in A.I.R. 1942 
Mad. 639 and 1942(2) M.L.J. 417 are 
inapplicable. 

74. 21 Mad. 419. 

76. A.LR. 1932 Pat. 66. 

76. A.I.R. 1939. F.O. 48 »t page* 
51 and 66. 
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PROCEEDINGS (Sees. 17 & IS).— cunt. 


Nature of impugned act 
of officers or 
servants. 

Against 

Crown 

Provincial 

Govt. 

Against 
officers or 
servants of 
Pro. Govt. 

Notice. H 

"Done under Act or pur- 
porting to be done under 
Act. 

__ 

Needed, 

Needed, 

Outside the Act and not 
purporting to be under 
Act. 

Needed. 

Not needed. 

Sanction, -i 

"Done under Act or pur- 
porting to be done under 
Act. 

•• 

Needed. 

Outside the Act and not 
purporting to be done 
under Act. 

•• 

Not needed. 

Liability. 

r 

Done under Act. 

No liability. 

1 

No Lability. 

Done outside the Act in good 
: faith in execution of duties 
^ and discharge of functions. 

Liable if rati- 
fied by 
Government. 

Not liable. 

Tribunal 
where re- 
medy lies. 

"Done under Act or pur- 
porting to he done under 
Act. 

Before Tribu- 
aals under 
Act (Appeal 
Revi«iion,etc.) 

Before Tribu- 
nals under 
Act (Appeal 
Revision, etc.) 

Done outside the Act and 
, not purporting to be done 
under Act. 

Before Tribn- 
aals ^ under 
Act and ordi- 
nary Tribu-] 
nals of thei 
land as well. 

Before Tribu- 
nals under 
Act and ordi- 
oary Tribu- 
aals of the 
[and as well. 


SECTIONS 19 to 21 
GENERAL NOTE 

►Section 19, confers power on the ProA’iidal Oovemment to make 
rules. Sub-section (1) sets out the general purpose of the rules. Suh- 
seetiop (2) acts out the various^matlers in respect of which particularly 
15a 
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rcJes may be framed. Suhnseotion (.3) makes breach of rales pmiish- 
able while sub-sections (1) and (5) set out certain conditions before 
the rules come into operation. Section 20 contains a transactional 
provision. Section 21 arms Government with power to remove 
ai£6cultie'=. 

SECTION 19 

POWER TO MAKE RULES 

19. (1) Tlie Provincial Government may make 
rules to carry out the purposes of this Act. 

(2) In particular and without prejudice to the 
generality of the foregoing power, such rules may provide 
for — 

(a) all matters expressly required or allowed by 

this Act to he prescribed ; 

(b) the licensing of persons engaged in the sale of 

goods and the imposing of conditions in 
respect of the same for the purpose of 
enforcing the provisions of this Act and 
fees for Ucenees ; 

(c) the assessment to tax under this Act of busi- 

nesses which are discontinued or the owner- 
ship of which l^as changed ; 

(d) the assessment to tax under this Act of busi- 

nesses owned by minors and other incapaci- 
tated persons or by persons residing outside 
the Province of Madras; 

(e) the assessment of a business owned by any 

person whose estate or any portion of whose 
estate is under the control of the Court of 
. Wards, the Administrator-General, the 
Official Trustee, or any receiver or manager 
appointed by or under any order of a Court ; 

(/) the assessment to tax under this Act of any 
turnover which has escaped assessment, 
and the period within which such assessment 
may be made, not exceeding three years ; 

(ff) the rectification of mistakes apparent from 
the record of afiy assessment, appeal or 
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revision and the period vdthin wHoh. such 
rectification may he made ; 

{h) compelling the submission of returns and the 
■production of documents and enforcing the 
attendance of persons and examining them 
on oath or affirmation ; 

{%) securing that returns furnished or accounts or 
documents produced or evidence of any 
kind given under this Act before any assess- 
ing authority or on appeal or revision from 
any decision of such authority are kept 
confidential ; 

{j) the duties and powers of officers appointed 
for the purpose of enforcing the provisions 
of this Act ; 

{k) generally regulating the procedure to be fol- 
lowed and the forms to be adopted in pro- 
ceedings under this Act and 

(Z) any other matter for which there is no provision 
or no sufficient provision in this Act and 
for which provision is, in the opinion of 
the Provincial Government, necessary for 
giving effect to the purposes of this Act. 

(3) In making a rule under sub-section (1) or 
sub'^section (2), the Provincial Government may provide 
that a person guilty of a breach thereof shall, on convic- 
tion by a Presidency Magistrate or a Magistrate of the 
first class, be punishable with fine which may extend 
to one thousand rupees and, where the breach is a continu- 
ing one, with further fine which may extend to fifty 
rupees for every day after the first during which the 
breach continues. 

(4) The power to make rules conferred by this 
section shall be subject to the condition of the rules 
Jjeipg made after previous publication for a period of not 
less than four weeks. 
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(5) All rules made under this section shall be 
published in the Fort St George Gazette^ and upon such 
publication shall have effect as if enacted in this Act* 

.WTES 


SulHseetion 2 

This sub-section makes provision for the framing of rules relating 
to (1) licences [clause (b)], (2) special cases of assessment [clauses (c) 
to (e)], (3) provisions calculated to ensure the availability of materials 
for proper assessment [19 (h^ (g), and (i)], and (41 provisions intended 
to secure, on the one hand, the proper working of this Act [Clauses 
(gj to (k)], and on the other hand the proper functioning of officers 
under the Act [19 (j)]. Section 19 (k) provides for regulation of 
procedure and the forms to be used. 

Clause (a). Instances of matters required to be prescribed under 
this Act : 

See Section 2 (i) explanation 
Sections 5 to 8 
Section 11 (i) & (ii) 

Section 13 
Section 16, etc., 

For definition of 'prescribed^ See Section 2 (f). 

Clause (b) See Sections 5, 6 and 8, and Eules 6 to 8, General 
Sales Tax Eules. 

Rules under this clause are intended for enforcing the provisions 
of this Act. Rules for issue of licences cannot be framed in respect 
of the sale of all goods generally but only in respect of goods mentioned 
in Sections 5 and 6 and in respect of an agent under Section 8. The 
reason is this. There is no provision in the Act for the grant of licence 
to a dealer generally and rules framed must be consistent with the Act. ^ 

Sub-clause (c) to (e). — ^Eules framed for assessment in special 
classes of business. See Rules 19 to 23, General Sales Tax Rules. ’ 

Control by the Administrator-General.— Section 9 of the Adminis- 
trator-General’s Act (3 of 1913) provides for administration by the 
Ad m in is trator-General of estates of persons other than persons 
exempted under that Act, if no person has applied for probate or letters 
of administration of the estate of the deceased. 

Control by the Official Trustee.— Under Sections 8 and 9 of the 
Official Trustee s Act (2 of 1913) an Official Trustee may be appointed 
trustee of property by a person in a settlement or in a wiU, or the 
High Court may appoint an official trustee, as trustee of nrooertv 
under Section 10 of that Act. I’ I' / 


1. A.I.R. 1934 CaJ. 537. (See /»#rod«o#«)n^Iuteipro of Rule*) 
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Manager or receiver appointed by court*— The reference is to 
appointment of receivers in suits pending disposal thereof under 
Order 40, Rule I, C.P.C., or to receivers appointed under Section 44 
of Specific Relief Act as part of the relief prayed for in the suit, 

Sub-clause (1). The maximum period for assessment of turnover 
which has escaped taxation is fixed at three years in this sub-section. * 
But the rule framed (E. 17, General Sales Tax Rules) fixes the period as 
two years. 

Sub-clause (g). See G.S.T.E. 18. 

Sub-clause (hj* See G.S.T.R. 24 to 27 Rules framed. 

(i) to compel submission of return. ® 

(ii) to compel production of documents. ^ 

(iii) to enforce attendance of witnesses.® 

(iv) to examine witnesses on oath or aflirmation,^ 

Sub-Clause (I). See G,S.T.R. 30.^ 

Sub-clause (J). Officers enforcing the Act mean officers concerned 
with assessment and officersenforcing the licensing provisions as well 
(Sections 5, 6 and 8), See also Section 14 of this Act which sets out the 
powers of certain officers. For list of powers see “ powers of officers 
under “ Analytical Study of the Taxation Law ” Introduction. 

Sub-clause (k). Procedure may relate to assessment or licence. 
Procedure may relate to appeal and revision. Forms also can be 
prescribed. (See Sections 9 to 12.) 

Sub-section (3). 

See Commentary to Section 15 and see also Rule 32, G.S.T. Rules. 

Sub-sections 4 and 5. — ^The sub-sections provide for the publishing 
of draft rules for four weeks and further publication of them as approved 
finally®. The rules are to be published in the Fort St. George Gazette. 
Rules for determining turnover see Section 3. 

SECTION 20, 

20^ Transitional provision for levy of tax for the 
second half of the year 1939 -iO has become spent and has 
been repealed by Act XXV of 1947. 

SECTION 21. 

POWER TO REMOVE DIFFICULTIES. 

21. If any difficulty arises in giving effect to the 
provisions of tms Act, the Provincial Government may, 
as occasion may require, by order, do anything 

2. Cp. Sec, 34, Income-Tax Act 7. Cp. Sec. 54, Income-Tax Act. 

which fixes the period at one year, 8. See “ Interpretation of Rules ” 

3. Cp. Sec. 35, Income-Tax Act. Introduction. 

4. 8. 15(a> of this Act makes failure A.I.R. 1923 Pat. 1 (S.B.). On such 

to submit return punj£ihable. final publication the rules have the 

5. Cp. Sec, 37(6), Income-Tax Act, force of law. 

6* Op. 8eo. 37(a}» Income-Tax Act. 
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wliich appears to them necessary for the purpose of 
removing the difficulty. 

NOTES. 

The object of Section 19 (2) (1) and Section 21 is to provide for 
the need to remedy any lacuna in working the Act. The provisions 
are not intended to alter the law” as approved by the Legislature 
or to “ add to the laws of the land substantially without Legislative 
sanction.” The provisions are not intended to provide a means of 
escape from the Legislative machinery of the land.^ 

THE MADRAS GENERAL SALES TAX (TURNOVER 
AND ASSESSMENT) RULES. 

History op the Madras General Sales Tax (Turnover 
AND Assessment) Rules 

These rules were published in draft in the Fort St George Gazette 
dated 18th July, 1939. They were placed before the Legislative 
Assembly on the 7th August and with a few minor changes were appro- 
ved by that body. [See Section 3 (2) 'proviso,'\ The rules as approved 
by the Assembly were published in the Fort St. George Gazette (Extra- 
ordinary) dated 15th September, 1939. Like all rules framed under 
the Act, these rules have the force of law, [Section 19 (5).] 

By reason of the Amending Act XXV of 1947 changes were 
made in the rules and the amendments were published in the Fort 
St. George Gazette on 23rd December, 1947. Legally these rules also 
ought to have been published for a period of four weeks in the draft 
form and for a fifth time in the finalised form. These amendments to 
the rules were approved by the Legislative Assembly on 19th Decem- 
ber, 1947. The amendments to rules operate from 1st January, 1948. 

REVENUE DEPARTMENT 

Madras General Sales Tax {Turnover and Assessment) Rules, 1939 
{Fort St. George, September 12/1939 and 

Fort St. George Gazette, dated 2Brd December, 1947.] 

In exercise of the powers conferred by sub-section (4) and (5) of 
Section 3 of the Madras General Sales Tax Act, 1939 (Madras Act IX of 
1939), His Excellency the Governor of Madras is hereby pleased to 
make the following rules : — 

Rules. 

1. These rules may be called the Madras General Sales Tax {Turn- 
over and Assessment) Rules, 1939. 

2. These rules shall come into force on the 1st day uf October, 1939. 


9, Premier’s speech in L^laMve Council in 1939, 
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3. In these rules, unless there is anything repugnant in the subject 
or context — 

{a) “ the Act ” means the Madras General Sales Tax Act, 1939 ; 

(6) “ Form ” means a form appended to these rules ; 

(c) “ Government treasury ” means a treasury or sub-treasury 
'of the Provincial Government ; 

(d) month ’’ means a calendar month ; and 

(e) “ section ” means a section of the Act. 

Comments on Rule 3. 

“ Unless there is anything . . . .repugnant See Commentaries to Section 2. 

4. (1) Save as provided in sub-rul4 (2) the gross turnover of a 
dealer for the purposes of these rules shall be the amount for which 
goods are sold by him. 

(2) In the case of the undermentioned goods the gross turnover 
of a dealer for the purposes of these rules shall be the amount for 
which the goods are bought by him. 

(a) groundnut, 

(b) cashew, 

(c) untanned hides and skins bought by a licensed tanner in 
the Province, and 

(d) untanned hides and skins exported outside the Province 
by a licensed dealer in hides or skins. 

(3) For the purposes of sub-rule (1), the amount for which goods 
are sold by a dealer shall, in relation to a works contract, he deemed to 
he the amount payable to the dealer for carrying out such contract less 
a sum not exceeding such percentage of the amount payable as may be 
fixed by the Board of Revenue, from time to time for different areas, 
representifig the usual proportion in tuch areas of the cost of labour to 
the cost of materials used in carrying out such contrary, subject to the 


following ma/ximum percentages : — 

Per cent. 

(a) in the case of an electrical contract . . . . 20 

(b) in the ca^e of a stmctural contract , , . , 30 

(c) in the case of a sanitary contract . . , . 33J 

(d) in the case of other contracts . . . . 30 

Comments on Rule 4. 


The two tascation schemes, seller’s scheme and Buyer’s scheme are set out. 

Suh-iules 1 and 2. These must foe read with Section $ (5) proviso. Certain 
goods which are generally articles of export are taxed at the stage of purchase 
or on the bvger’s basis while in the generality of cases goods are taxed at the 
stage of sale or on the setters^ basis. See ** Assessment ” under ** Analytical Study 
of the Taxation Law” Introduction. 

(b) Cashew : — plea to include it, in articles entitled to rebate under 
Section 7 was unsuccessful in the Legislature in 1939. 

(c) and (d). See commentaries to Section 6 under “ Hides and Skins ” See 
also ** Assessment ” under “Analytical Study of the Taxation LsiW*\ Introduction. 

Sul)«nile 8 . This sub-rule must be read with Section 2(i). This sub-rule pro- 
vides that in the case of a contractor, a percentage shall be deducted from the 
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total contract amount payable to him such percentage representing the value of 
services. The resultant amount represents roughly the mine of goods or materials 
sold. This new sub-rule operates only from 1-1-48. See Comments to Section 3, 
Section 2 {k), (i) and 2 (u) 

The percentage may be fixed by the Board of Revenue with reference to 
different areas of the Province. 

The upper hmit of the percentage is however specified in the rule. 

Electrical contract. Pitting electrical connection (etc.) 

structural contract. Buildings contracts, etc. 

Sanitary contract. Contract for providing sanitary conveniences Hke flush- 
out, bath room, (etc.) 

i-A, Subject to the provisions of Section 5, — 

(i) the sate of cotton yarn other than hardspun yarn, shall be liable 
to tax urder Section 3 {1) when sold by a person who in the Province is 
the first dealer in such yarn who is not exempt from taxation under 
Section 3 {3) : 

Provided that the burden of proving that a transaction is not liable 
to taxation urder this clause shall be on the dealer. ^ 

(ii) the sale of bullion and specie shall be liable to tax under Section 
3 (1) when sold by a person who in the Province is the first dealer %n siwh 
bullion and specie who is not exempt from taxation under Section 3 (»?) 

Provide that the burden of proving that a transaction is not liable 
to taxation urder this clause shall be on the dealer ; 

(iii) the sale of a newspaper shall be liable to tax under Section 3 (1) 
when sold by a person who in the Province is the first dealer in such news^ 
paper who is not exempt from taxation urder Section 3 (3) : 

Provided that the burden of proving that a transaction is" not liable 
to taxation under this clause shall be on the dealer. 

Comments on Rule 4*A (New). 

{8€e commentaries to Section 5 and “ Licensing ” under ** Analytical Study 
of the Taxation Law ** Introduction, pages xxv to xlii). 

This new rule prescribes in accordance with the recommendations of the 
Select Committee, the taxation points for the following : 

(1) Bullion and specie (one point). ^ 

(2) Newspapers (one point). 

Cotton yaiu other than handspun yam is taxable at a single point, under 
the Amending Act of 1948 K 


I, The Turnover Rule 4 A (i) fixes 
the single point provided in Sec. 5 (ii) 
(as amended by Act XVI of 1948), 
and operates from 1st September 1948. 

Before Act XVI of 1948, Act XXV 
of 1947 provided for taxation of non- 
handspun yarn at two points. The 
Turnover Rule 4 A-(i) fixing the 
two points Was as follows 
(i) the sale of cotton yam other than 
hand-spurn yarn shall be liable to tax 
under Section 3 (l)'at the two points 
Oi^aald specified below 

(a) when sold by ^ sx^miU 


quota-holder, namely, the A class 
licensee under the Government of India 
Scheme for distribution of mill yarn m 
the Province ; 

(6) when sold by the wholesaler, 
namely, the B class Ucensee under the 
said scheme ; 

But in view of the Amending Act XVI 
of 1948, making non-handspun taxable 
atone point, this rule is rendered in- 
operative. The two points (A & B 
class licensees* sales) however apply 
from 1st January to the end of March 
1948» 8u Commeataries to Ssc, 5. 
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4-5. The sale of any of the goods mehUioned in items {i) to {vii) in 
section 3, suh-section (2), shall he subject to the tax specified %n that sub- 
section at the stage of sale hy the person who in the Province is the first 
dealer in such goods ^ ivho is not exempt from taxation under section 3 (3) 

Comments to Rule 4 B (New). 

(>See Commentaries to Section 3, and “ Assessment ” under Analytical Study 
of the Taxation Law ” Introduction xxv to xsviu). 

This new rule prescribes the point for additional taxation of luxury articles. 
The principle is that the tax is to be levied on the first dealer in the chain of tran- 
sactions of dealers having taxable turnover 

5. (1) Tiie tax or taxes under section 3 or 5 or under notification 
6 (1) shall be levied on the net turnover of a dealer. In determining the 
net turnover the amounts specified in clauses -(a) to {h) shall, subject 
to the conditions specified therein, be deducted from the gross turnover 
of a dealer — 

(а) ail amounts allowed as discount, provided that such 
discount is allowed in accordance with the regular practice of the dealer 
or is in accordance with the terms of a contract or agreement entered 
into in a particular case and provided also that the accounts show that 
the purchaser has paid only the sum originally charged less the discount ; 

(б) all amounts allowed to purchasers in respect of goods 
returned by them to the dealer, provided that the accounts show the 
date on which the goods were returned and the date on which and the 
amount for which refund was made or credit was allowed to the 
purchaser ; 

(c) all amounts for which the dealer sells articles which are not 
in his stock but which are obtained by him from another dealer speqiaiilgr 
to accommodate a particular customer and are immediately sold to such 
customer, provided that the sale is entered in the accounts then and 
there as an accommodation sale together with the name of the dealer 
from whom the articles were obtained and provided that the accom* 
modating dealer does not make a profit out of the transaction. 

{d) all amounts for which goods excluded from the operation 
of the Act under section 4 are sold, provided that separate accounts are 
kept for transactions in each of such goods ; 

(e) all amounts for which goods exempted under section 5 
are sold, provided that the dealer is licensed under the Act in respect 
of such business and that the transactions are by virtue of the Act or 
these rules or the provisions of the licence exempt from taxation under 
the Act ; 

(/) aU amounts for which goods are sold or purchased by a 
person licensed under section 8, provided that such sales or purchases are 
exempted from taxation under the Act by virtue of the provisions of the 
Act^or these rules or the terms of the licence ; 

10 
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(g) all amounts falling under the following two heads, when 
specified and charged for by the dealer separately without including them 
in the price of goods sold 

(i) freight; 

(ii) charges for packing and delivery and other such like 

services. 

[h] all amounts realised by the sale by a dealer of his business 
as a whole ; 

(^) tlie excise duty, if any, paid by the dealer to the Central 
Government in respect of the goods sold by him, 

(j) ail amounts for which salt is sold ; and 

- (7c) all amounts which a registered manufacturer of ground- 
nut oil and cake may be entitled to deduct from his gross turnover 
under rule 18 subject to the conditions specified in that rule. 

(2) In the case of dealers having more than one place of business 
the aggregate turnover of alLsuch places of business shall be taken as the 
turnover of the business for the purpose of these rules. All returns pre- 
scribed by these rules shall in such cases be submitted by the head office 
in the Province and shall include the turnover of all branches of the 
business. Each branch shall also — 

(а) submit to the assessing authority of the area in which it is 
situated, a return of the turnover of the branch in Form A or Form A-3, 
as the case may be ; and 

(б) intimate to such authority the fact that the return of 
the turnover of its business is included in the return submitted by its 
head office and specify the name and address of such head office. 

" '(3) For the purpose of determining whether a dealer is eligible 
for exemption under section 3 (3) only the net turnover as defined in 
sub-rule (1) shall be taken into consideration. 

Comments on Rule 5. 

JSee Assessment under ** Analytical Study of tlie Taxation Law ” 
Introduction. 

Sub-Rule 1 of Turnover Rule 5. 

(a) Discount. This sub-rule must bo read with tbe first portion of explana- 
tion ini) to Section 2 (i)i 

Refund. This sub-rulo must be read with the second portion of expla 
nation (ii) to Section 2 (i). The terms " goods returned ” include also the value 
of containers returned *. 

(o) Aecommodation Dealer. This sub-rnle must he read with explanation 
(Hi) to section 2 (i) ^ 

Iimne^aiely^ Article. See Commentaiy to Section 2 (i). 

((?) This ^b-rule must be read with Section 4. 

(e} This sub-rule must be read with Section 5. 

</) This sub-rule must be read with Section 8. 

, .to) clanse (g) which rented to hides and skins was omitted since it 
IS covered by sub- clause (e) which covers present section 6 (including hides and 
sk^s). 

2. Premier’ja reply in Legi^ative Assembly, 
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{New) clause {g) allows dedaction of freiglit, packing and delivery charges 
if shown separately. Before 1-1-48, the deduction was permitted by executive 
instructions. 

(h) Business as going concern. The sub-rule carries out the assurance of the 
Premier that sale of business as suck as a going concern is not taxable. If, 
however, up to the date of sale, there is taxable turnover the seller is liable, even 
as the buyer is liable to be taxed on the taxable turnover®, in respect of sales 
effected thereafter by him (buyer-). 

{i) {New) Clause ({) enlarges concession to all articles in respect of which any 
excise duty is paid to the Central Covernment. Relief was formerly available 
only to sales of sugar, matches or rubber tyres or tubes. In actual practice 
relief is now available to tea, coffee, arecanut, handloom cloth, besides the 
articles in respect of which concession was available under the prior clause. 

{h) Value of groundnut or kernel purchased is deducted from the sales turn- 
over of groundnut oil and cake. {See T.R. 18). 

No such deduction is allowed for xiocoanut used in cocoanut oil. 

Sale of by-products. No deduction is allowable. 

Sub-rule 2 of T. R. 6. 

Turnover of Firm and Branches. ^ 

(i) Head Office and Branches in Province. Aggregate turnover of branches 
must be included in the turnover to be submitted by the head office. Each 
branch must also submit a return. [T. R. 5 (2).] 

(ii) Branches only within Province, If the head office is outside the Province, 
but the branches are situated within the Province, the turnover of the branches 
alone has to be considered in fixing tax. The branches may be so many agents 
within the meaning of Section 14A. But each of them is taxable even if each has 
non-assessable turnover. If the aggregate turnover is non-assessable the tax 
will be refunded (Sec. 14A). 

(in) Head Office within Province. ‘ If the head office alone is situated within 
the province, the head office alone is a dealer. It is immaterial that the turnover 
of the branches is shown in the accounts of the head office. ** If, however, 
dubious transactions are allotted to the branches to esoaj^ transacrion Govern- 
ment can certainly examine whether the transaction of sale is within- the Province 
or not.^ 


5-A^ [1) Every dealer carrying on business in any year shall submit 
his application for registration under Section 8- A to the assessing authority 
of the area in which his principcd place of business is situated, before 
Ihe expiry of the month succeeding that in which'his turnover in that year 
reachM Rs. 7,500 : 

Provided that in the case of a dealer carrying on business in the 
year 1947-48, such application sMU be made not hJter than the 1st Febnuzry 
1948, if the turnover in that year reaches Rs. 7,500 at any time before the 
1st Janua/ry 1948. . - . 

(2) Any dealer ivho is not bound to submit an application for 
registration under sub-rulefl) may, if he so desires, apply for registration 

3. A.LR 1927 P.0, 76. " 

4. Premier’s Speech in Legislative Assembly (1939). 
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under section 8- A to the assessing autJiority of the area in which his princi- 
pal place of business %s situated, 

(3) Every application urder sub-rule {!) or the proviso thereto 
shall be made in Form A-6 and every application under sub-rule (2) in 
Form A-1^ 

(4) Each application for registration shall he accomjJanied by a 
receipt from a Government treasury or a cheque or a money order in favour 
of tlie assessing authority for Es. 6. 

(5) The assessing authority receiving the application shall^ if he 
is satisfied that the prescribed fee has been paid, grant a certificate of 
registration in Form AS- 

(6) Every registered dealer shall, until his registration is cancelled, 
pay the fee of Ms. 6 specified in sub-rule (4), for every year subsequent to 
that in which he applied for registration, on or before tM 1st May of that 
year. 

(7) A registered dealer may collect amounts by way of tax or taxes 
under the Act subject to the following conditions : — 

(i) He shair not collect any amount or amounts by way of tax 
or taxes under the Act at a rate or rates exceeding the rate or rates S 2 )ecified 
in sections or 5 or notified under section 6 {1). 

(ii) He shall pay in full the amount or amounts collected by him 
by way of tax or taxes to the Provincial Government on or before the 30th 
April of the year succeeding that in which such collection is made. 

(8) The assessing authority may call for and examiine the accounts 
of the registered dealer the purpose of satisfying himself that the dealer 
has paid in full the amount or amounts collected by him by way of tax or 
taxes, as required by condition (ii) in sub-rule (7) : 

Provided that this power shall he exercised before the end of the year 
next succeeding that %n which the collections were made. 

{9) If the aseessivg adherity is satisfied that any amount or 
amounts collected by the dealer by way of tax or taxes have not been paid 
by him to the Provincial Government in any year as required by condition 
{ii) in sub-rule (7), the assessing authority shall issue a notice to the dealer 
m Form B-2 specifying therein the total sum so withheld by the dealer 
and the dealer shall pay such sum at the time and in the manner specified 
therein. 

Comments on Rule 5 A (New) 

(See Commentaries to Sec. 8A & 8B) 

rule prescribes the method of compulsory and voluntary registration of 
dealers und^ Section 8A (New) and coUeotion of tax or taxes from them under 
8eetioii 8B (New). 

6. (1) ' Every dealer oommeuoing business after the first day of 
October 1939 whose estimated net turnover for the first twelve months 
of his business is not less than Es. 10)()(X) shall within thirty days of 
, commencing his business submit to the assessing authority of the 
area in which his principal .place of budness is situated a return in 
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Form A-1 showing his estimated gross and net turnover for the first 
twelve months of his business. 

(2) Every dealer commencing business who has not submitted 
a return under sub-rule (1), but whose turnover reaches Rs. 10,000 
within the first twelve months of the commencement of his business, 
shall within thirty days of the day on which Ms turnover reaches 
Rs. 10,000, submit to the assessing authority of the area in which his 
principal place of business is situated a return in Form A-1. 

7. If the assessing authority, after making such scrutiny of the 
accounts of the dealer and such enquiry as such authority may consider 
necessary, is satisfied that the return submitted under rule 6 is correct 
and complete, he shall fix provisionally on the basis of the return 
the annual tax or taxes payable at the rate or rates specified in section 3 
or 5 or notified under section 6 (1) ; 

Provided that in respect of the year 1947-48^ the assessing authority 
shall fix provisionally in the said manner ard at the said rate or rates the 
tax or taxes payable {a) for the period up to and inclusive of the 31st 
December 1947, and (b) for the period commencing on the 1st January 
1948 and ending with the 31st March 1948- 

8. If no return is submitted by the dealer as required by rule 6 
or if the return submitted by Mm appears to the assessing authority 
to be incorrect or incomplete, the assessing authority shall, after 
making such enquiry as he considers necessary, determine the turnover 
of the dealer to the best of Ms judgment and fix provisionally the 
annual tax or taxes payable at the rate or rates specified in section 
3 or 5 or notified under section 6 (1) : 

Provided thal in respect of the year 1947 -48 ^ the assessing authority 
shall fix provisionally in the said manner and ad the said rate or rates the 
tax or taxes* payable (a) for the period up to and 'inclusive of the 31st 
December 1947, and (b) for the period commencing on the 1st Janmry 
1948 and ending with the 31st March 1948^ 

9. Where any return submitted by a dealer appears to the assess- 
ing authority to be incorrect or incomplete, the assessing authority 
shall, before taking action under rule 8, issue a notice to the dealer 
calling upon Mm to produce Ms accounts and prove the correctness 
and completeness of Ms return at a time and place to be specified 
in the notice. 

10. As soon as the tax has been provisionally fixed under rule 7 or 
rule 8 the assessing authority shall issue to the dealer a notice in Form 
A-2 and the dealer shall pay for each month of the year of assessment 
one-twelfth of the tax provisionally fixed at the time and in the 
manner specified in the notice, the montMy instalments due for the 
months preceding the date of the notice being paid in a lump sura : 

Provided that in respect of the year 1947-48, if the notice aforesaid 
has been issued to the dealer before the 1st J anuary 1948, it shall he deemed 
to^ have been lawfully issued, and the tax as provisionally fixed therein 
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shall be deemed to have been lawfully fixed, in respect of the first three 
quarters of the year ; and a fresh notice in Form A-2 shall be issued to 
the dealer in regard to the last quarter of the year and the tax provisionally 
fixed therein shall be paid at the time and in the manner specified in the 
notice : 

Provided further that^ if no such notice is issued to the dealer before 
the Ist January 1948, the assessing authority shall issue notice to him in 
Form A-2 separately for each of the two periods, viz., (a) the first three 
quarters, of the year, and (6) the last quarter of the year, and the tax provi- 
sionally fixed for each of those periods shall be paid at the time and in the 
manner specified in the notice, 

11. (1) Evexy dealer liable to submit a return under rule 6, except 
those who have elected to be assessed by the method described in 
rule 13, shall, on or before the first day of May in every year, submit 
to the assessing authority of the area in which his principal place of 
business is situated a return in Form A, showing the actual gross and 
net turnover for the preceding year and the amounts by way of taxes 
actually collected during that year. 

Every dealer not liable to submit a return under rule 6, who has 
a net turnover of not less than Es. 10,000 in any year, shall unless he 
has elected to be assessed by the method described in rule 13 sub3mt 
to the assessing authority of the area in which his principal place of 
business is situated a return in Form A showing the actual gross and 
net turnover for that year and the amount by way of tax or taxes 
actually collected during the year on or before the 1st day of May 
of the succeeding year and thereafter for every year on or before the 
1st day of May immediately following -such year. 

(2) On the receipt of a return in Form A the assessing authority 
shall, if he is satisfied afte^r such scrutiny of the accounts and such 
enquiry as he considers necessary that the return is correct and 
complete, finally assess on the basis of the return the tax or taxes 
payable under section 3, S or 8-B (2) or under the notification or notificor 
Horn issued under section 6 (1) for the preceding year^ 

(3) If no return is submitted or if the return submitted appears 
to the assessing authority to be incorrect or incomplete, the assessing 
authority may, after following the procedure prescribed in rules 8 
and 9, finally assess the tax according to the best of his judgment. 

{4) The assessing authority shall, as soon as may be after 
the 1st May 

{a) ma^e a provisional assessment for the current year on 
the bads of the return received from the dealer under sub-rule (1) or, 
Tf such return is not submitted on or before the 1st May or if the return 
s3o submitted appears to the assessing authority to be incorrect or 
incomplete,, according to, the best of his judgment ; 
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Provided that in respect of the year 1941-48^ the assessing authorjity 
shall make provisional assessments separately for {a) the first three 
quarters of the year, and (6) for the last quarter of the year, 

(b) issue to the dealer a notice in Form A-2. 

Until an assesses receives sucli notice of provisional assessment, 
he shall continue to pay tax as in the preceding year, unless he is not 
liable to pay tax in the current year. Any tax so paid shall be ad- 
justed when the provisional assessment for the year has been fixed : 

Provided that in respect of the year 1947-48, if the notice aforesaid 
has been issued to the dealer before the 1st January 1948, it shall he deemed 
to have been lawfully issued, and the tax as provisionally fixed therein 
shall he deemed to have been lawfully fixed in respect of the first three 
quarters of the year ; and afresh notice in Form A-2 shaft be issued to the 
dealer in 'regard to the last quarter of the year and the tax provisionally 
fixed therein shall be paid oi the time and in the manner sqy^oified in the 
notice : 

Provided further that if no such notice is issued to the dealer before 
the 1st January 1948, the assessing awthority shall issue notice to him in 
Form A-2 separately for each of the two periods, viz,, [a) the first three 
quarters of the year and (6) the last qvmt&r of the year, and the tax provi- 
sionally fixed for each of those periods shall he paid at the time and in 
the manner specified in the notice : 

Provided also that in respect of the year beginning on the first day of 
April 1948, he shall continue to pay tax as in the last quarter of the 
preceding year, 

12. If the final assessment made under sub-rule (2) or (3) of rule 11 
is greater than the provisional assessment made under rule 7, rule 8 or 
sub-rule (4) of rule 11, the assessing authority shall serve upon the 
dealer a notice in Form B, and the dealer shall pay the sum demanded 
at the time and in the manner specified in the notice. If the final 
assessment is lower than the provisional assessment, he shall serve 
upon the dealer a notice in Form C. 

12’-A, The amount of tax or 'taxes provisionally fixed for a year 
under rule 7, 8 or 11 and the instalments specified in the notice in Form 
A-2 'issued under ride 10 or 11 shall, if they include annas and pies, be 
rounded by omitting the annas and pies. 

13. (1) In lieu 'of the method of assessment described in rules 
7 to 12 the method described in sub-rules (2) to (^) may, at the option 
of the dealer, be adopted at any time in the case of dealers, whose 
net turnover exceeds Rs. 20,000. If the dealer desires that this 
method of assessment should be applied to him from the beginning 
of any year, he shall initimate his desire to the assessing authority at 
the time of submitting the return prescribed in rule 6 or thereafter 
before the 1st of April in any year. If, however, he exercises the 
option after the commencement of any year he shall, along with the 
intimation of bis exercise of such option, submit to the assessing 
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authority a return in Form A-S showing the gross and net turnover 
for the period commencing from the beginning of that year up to 
the end of the month immediately preceding and the tax or taxes 
actually collected during that period, and shall therewith forward 
a receipt from a Government treasury or a cheque in favour of the 
assessing authority for the full amount of the tax or taxes payable 
by him for such period after deducting therefrom any tax or taxes 
he might have paid for that year under rule 10. 

(2) The dealer shall submit to the assessing authority on or 
before the last day of every month, a return in Form A-3 showing 
the gross and net turnover for the preceding month and the amount 
or amounts actually collected by way of tax or taxes during that 
month. Along with the return he shall also submit a receipt from a 
Government trelisury or a cheque in favour of the assessing authority 
for the full amomit of the tax or taxes payable for the months to which 
the return relates, under section 3, 5 or 8-B (2) or under the notification 
or notifications issued under section 6 (1). 

(3) On receipt of the return and of the receipt or cheque refer- 
red to in sub-rule (2) the assessing authority shall, after such scrutiny 
of the accounts and after making such enquiry as he considers necessary, 
satisfy himself that the return is correct and complete and that the 
correct amount of tax or taxes has been paid. 

(4) If no return is submitted in respect of any month before 
the last day of the succeeding month or if the return is submitted, 
without a receipt or cheque for the full amount of the tax payable 
or if the return submitted appears to be incorrect or incomplete, the 
assessing authority shall, after makmg such enquiry as he considers 
necessary, and after giving the dealer an opportunity as prescribed 
in rule 9 of proving the correctness and completeness of his return, 
where one has been submitted, determine the turnover to the best 
of his judgment and assess the tax or taxes payable for the month 
and shall serve upon the dealer a notice in Form B-1 and the dealer 
shall pay the sum demanded at the time and in the manner ^specified 
in the notice. 

(5) If at the time of the receipt of the return referred to in 
sub-rule (3) or of the issue of the notice in Form B-1 referred to in 
sub-rule (4) or subsequently it is found that the amount paid by the 
dealer is in excess of the correct amount payable under section 5, 5 
or 8-B (2) or under the notification or notifications issued under section 
6 (1), such excess shall, at the option of the dealer, be credited towards 
the tax ^r taxes, if any, payable by him for succeeding months or be 
refunded to him. 

14. Kiu any case the assessing authority determines the turnover 
at a figure different from that shown in a return submitted under the 
provisions of these rules, he shall record his reason^ briefly in writing 
and shall furnish the assessee with a copy of siiioh record. HTolihing 
- contained in this rule shall affect the validity of any assessment duly 
made, 
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15. (1) Rules 6 to 13 shall not apply to licensed tanners and other 
licensed dealers in hides or skins in respect of their dealings in hides or 
sldns ; but the provisions of this and the following rule shall apply to 
them in respect of such dealings 

(2) Every tanner or other dealer in hides or skins whose net 
turnover for a year has been or is expected to be not less than Rs. 10,000 
shall submit to the assessing authority, on or before the last day of 
November 1939 (or the last day of the month following that in which 
he commences business) and thereafter on or before the last day of every 
month, a return in Eorm A-4 or, as the case may be, in Form A-5 show- 
ing his transactions for the preceding month. Along with the return he 
shall also submit a receipt from a Government treasury or a cheque in 
favour of the assessing authority for the full amount of the tax payable 
for the month to which the return relates. 

(3) On receipt of the return and of the receipt or cheque referred 
to in sub-rule (2) the assessing authority shall, after such scrutiny of the 
accounts and after making such enquiry as he considers necessary, 
satisfy himself that the return is correct and complete and that the 
correct amount of tax has been paid. 

(4) If no return is submitted in respect of any month before the 
last day of the succeeding month or if the return is submitted without 
a receipt or cheque for the full amount of the tax or if the return sub- 
mitted appears to be incorrect or incomplete, the assessing authority 
shall, after making such enquiry as he considers necessary, and after 
giving the tanner or other dealer an opportunity as prescrij^d in rule 9 
of proving the correctness and completeness of his return w* re one has 
been submitted, determine the turnover to the best of his judgment and 
assess the tax payable for the month and shall serve upon the tanner or 
other dealer a notice in Form B-1 and the tanner or other dealer shall 
pay the sum demanded at the time and in the manner specified in the 
notice. 

(5) If at the time of the receipt of the return referred to in sub- 
rule (3) or of the issue of the notice in Form B-1 referred to in sub-rule 
(4) or subsequently, it is found that the amount paid by the tanner or 
other dealer is in excess of the correct tax payable, such excess shall, at 
the option of the tanner or other dealer, be credited towards the tax, if 
any, payable by him for succeeding months or be refunded to him. 

16. (1) In the case of hides and skins the tax payable under sec- 
tion 3 (1) shall be levied in accordance with the provisions of this rule. 

*(2) No tax shall be levied on the sale of untanned hides or skins 
by a licensed dealer in hides or skins except at the stage at which such 
hides or skins are sold to a tanner in the Province or are sold for export 
outside the Province. 

(i) In the case of all untanned hides or skins sold to a tanner 
in the Province, the tax shall be levied from the tanner on the amount for 
which the hides^or skins are bought by him. 

(ii) In the case of all untanned hides or skins which are not 
sold to a tanner in the Province but are exported outi^ide the Province, 

16a 
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the tax stall be levied from tbe dealer who was the last dealer not exempt 
from taxation under section 3 (3) who buys them in the Province, on 
the amount for which they were bought by him. 

(3) Sales by licensed dealers of hides or skins which have been 
tanned within the Province shall be exempt from taxation provided that 
the hides or skins have been tanned in a tannery which has paid the tax 
leviable under the Act. If such hides or skins have been tanned in a 
tannery which is exempt from taxation under section 3 (3), the sale of 
such hides or skins shall be liable to taxation as under the next sub- 
rule below dealing with hides or skins tanned outside the Province. 

(4) Sales by licensed dealers in hides or skins which have been 
tanned outside the Province shall be exempt from taxation except at 
the stage of sale by the dealer who is the first dealer not exempt from 
taxation under section 3 (3) who sells them within the Province. 
The tax shall be levied from such dealer on the amount for which he 
sells such hides or skins. 

(5) Sale of hides or skins by dealers other than licensed dealers 
in hides or skins shall, subject to the provisions of section 3, be liable to 
taxation on each occasion of sale. 

Comments on Rules 8 to 16 

Rules 6 to 16 must be read with Secs. 3, 5 & d of the Act. 

Rules 6 to 12 relate to the annual system. Rule 13 relates to the 
monthly system. Rules 15 and 16 relate to Hides and Skins which are also 
governed by the monthly system. 

AssessiM Authority — See Sec. 2 a-1 and Assessment ” under “ Analytical 
Study of theTaxation Law ” Introduction. 

T. R. 7 proviso, T. R, 8 proviso, T. R. 11 proviso. 

These are transitional provisions for 1947-48. 

Assessment to Best of Judgment. See Commentaries to Sec, 9. 

Service of demand notice. 

There is no provision in the Act and rules requiring that notice of demand 
must be served only personally. For instance, in the case of a firm, service of 
notice on a partner is sufficient to make all partners liable and all partners can be 
proceeded against ^ under Sec, 15. 

“ Every year such year ” [Sub-para. 2 of T. R. 11(1).] 

The extensive import of the words every year ** is limited by the succeeding 
words. The closing words “ such year ** refer to the year in which persons hit 
by the sub-clause have a taxable turnover. When in any year a person has a taxable 
turnover (under sub-clause 2) he has to submit a return of turnover in respect of 
that year on the first of May of the succeeding year and for the-immediate next 
year afeo irrespective of whether for the latter year he has a taxable turnover. 
If he has a taxable turnover for the latter year, he must submit a return for the 
next year also and so on. Thus if in the year 1944-45 a person hit by sub-clause 
2 has a taxajile turnover; he has to submit a return on Ist May 1945 though for 
the latter year, ihe return is below the taxation limit.. If a person has a taxable 
turnover for 1945-46 also he must submit return for the next year also though 
for the latter year his return is below the taxation limit. 

T. R. 11 (2) not retrospective. 

It was held with reference to para 2 of rule 1 1 that the a mendment to rule 1 1 
cannot create an ofimce retrospectively. If a person was not liabJe to submit a 

1. iSee 1947 '(g) M.L.J. 265, case under present Aot. 
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reton under rule 6 the amendment to rule 11 (para 2) coming into operation 
when a prosecution was pending and making such person liable to submit return* 
cannot operate retrospectively and create an offence. ^ 

T. a li (4), 

Rule 11 (4) (as amended) permits ^roHsional assessment for current year being 
made without a concurrent final assessment. Such final assessment must be 
made within a reasonable time. There is nothmg in the Act and Rules specifying 
the period within which a taxing officer must complete his examination of returns 
and any inquiry, he may make upon matters arising out of returns A demand 
in February 1944 of additional tax in respecc of transactions not included in 
returns submitted for 1942-43 (accounting year) was held valid.® 

T. R. 12A, 

This rule of orrission of all anms and pies is applicable only to provisional 
assessments under rules 7, 8 and 11 and not terfinal assessments. The reason is 
obvious. At the time of final checking up, whatever balance of tax is payable 
by the assessee can be recovered, and it is unnecessary to add to administmtive 
inconvenience in provisional assessments. As the rule speaks of omission^ 
rounding off tolihe nearest anna or rupee by addition of pies or annas is illegal. 
So even if by calculation the provisional assessment comes to 15 annas and 
9 pies, the annas and pies must be omitted without rounding off the amount to 
the nearest rupee. 

Tax or taxes, collected, payable under Secs. 3, 5, SB (2), or under 
notification under Sec. 6 

The wording is necessitated by the provisions involving (i) additional luxury 
tax (Sec. 3) ; (ii) differential rates of tax-under Sec. 5 ; (lii), fixation of differential 
rates if any in notafication under Sec. 6 ; and (iv) jjayment by dealer of entire tax 
collected by him from his customers. 

In regard to the submission of return in the monthly system, and the final 
submission of return in the annual system, not only the turnover, but the tax or the 
taxes collected from customers must also be mentioned. When the final assessment 
is made, the assessing authority, after scrutiny of accounts, etc., may determine 
the turnover, assess finally and fix also the amount if any payable under 
T. R. 8B(2) viz,, amount of tax or taxes collected by dealer and withheld from 
Government. 

Last day of every month for preceding month. 

For instance, the return for the month of April must be submitted on or 
before the 31st May. 

17. Every dealer who has bought or sold goods for valuable 
conaderation other than money, shall separately specify in the return 
of turnover which he is required to submit under these rules the quan- 
tity of goods so bought or sold and the description in sufficient detail 
of the valuable consideration for -which the goods were bought or sold. 
The assessing authority shall fix the value of such consideration in 
money for the purpose of determining the turnover and assessment of 
the tax payable under the Act and the value fixed by such authority 
shall, subject to the appeal and revision provided for in the Act and 
the rules made thereunder, be final. 

^ Comments on Rule 17 

Bee Commentaries to Sec. 2 (^i). The rule must be read with Sec. 2 Qi) 

Where a dealer transfers by sale a finished silver article receiving from 
the buyer the making charges and equivalent weight of silver, the 
turnover is the making charges plus the price of silver got from the buyer. 

(2) A.I.R. 1942 Mad. 736 (1). (Case (3) 1947 (l)M.L. J. Short notes 14 
md&r present Act, (Case under present Act). 
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18. (1) Any dealer who manufactures groundnut oil and cake from 
groundnut and/or kernel purchased by him may, on application to the 
assessing authority having jurisdiction over the area in which he carries 
on his business, be registered as a manufacturer of groundnut oil and 
cake. 

(2) Every such manufacturer shall be entitled to a deduction 
under clause (h) of sub-rule (1) of rule ^ equal to the value of ‘ the 
groundnut and/or kernel purchased and converted by him into oil and 
cake provided that the amount for which the oil is sold is included in 
his turnover. 

Explanation.— ¥ 01 : the purpose of this sub-rule — 

(а) 143 lb. of groundnut shall be taken to be equivalent to 
100 lb. of kernel ; 

(б) 143 lb. groundnut or 100 lb. of kernel shall, when con- 
verted into oil, be taken to yield 43 lb. of oil ; and 

(c) one candy of oil shall be taken to be equivalent to 500 lb. 

of oil. 

(3) Every such manufacturer shall, not later than the last day of 
every month, submit a statement to the registering authority furnishing 
the following particulars in respect of transactions relating to the 
previous month . — 

(i) the aggregate amount of groundnut and/or kernel pur- 
• chased by him, and the total purchase price ; and 

(ii) the quantity of the groundnut oil manufactured, the 
amount for which it was sold and the amount included in the turnover. 

(4) For the purpose of sub-rule (2), the value of the groundnut 
and/or kernel shall be calculated on the price for which the manufacturer 
purchased the groundnut and/or kernel in the month to which his 
application for deduction relates, or if no purchase was made in that 
month, in the last preceding month in which the manufacturer made 
the purchase. 

(5) No deduction under clause (h) or sub-rule (1) of rule 5 
shall be allowed in connexion with the sale of groundnut cake. 

Comments 
GROTOTDNUT 
[5ee also T. R. 6 (1) (A:)] 

Groandnut (including groundnut kernel) is within the buyer’s scheme of 
taxaiion [T. R. 4 (2)] while groundnut-oil and cake are in the seller’s scheme 
[T. R. 4(1)]. 4 In consequence of representations, that groundnuts were taxed 
twice both at the stage of pwrehast as nut and kernel, and at the stage of $aU as 
oil and cake, concession was allowed. The concession is this : — 

Trom the sales turnover of groundnut oil and cake the purchase value of 
groundnut or kernel used in the manufacture of oil has to be deducted [T. R. 5(1) 
(k)l. This rule regulates and sets out the mode of ascertainiqg the amount of 
deduction allowed. If Ihe dealer is not registered as contemmted in the rule 
deduclion is not allowable. 

COCOiOTJT. 

2Jo deduciaon is allowed for cocoanut purchased and used in the manufacture 
of cocoanut oil, 

(4) 1948 (1) M.L.J. leiT 
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Add the following after sub-clause (3) and before sub-clause {4) of Rule 18, 
If any such manufacturer submits the statement referred to in sub-* 
rule (3) after the last day of the month or if he omits to furnish therei^ 
any of the particulars required by that sub-rule, the Commercial Tax 
OfiS.cer of the district concerned may, in his discretion, after making 
such enquiry as he considers necessary, condone the delay or omission 
or both; provided that such manufacturer has maintained a true and 
correct account of his business showing all the particulars required by 
sub-rule (3). 

Commented 

The above amendment was placed before the Legislative Assembly on the 
21st January 1949, by the Finance Minister. 

This amendment vests in the Commercial Tax Officer of the district the 
power of condoning delay in furnishing or omission to furnish particularst Thus 
the rigour of clause (3) is to some extent modified by this amendment. 
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FORM A. 

lieturn of turnover, 

[See rule 11 (1)] 

To 

The Assessing Authority. 

Sir, 

I/We furnish below a statement showing my/our turnover for 
the year ending the 31st March 19 : — 


Statement, 



I/We declare that to the best of my/our knowledge and belief 
the iirformation furnished in the above statement is true and complete 
and that it relates to the year ending the 31st March 19 , 


Place 

Date 

Sigmture of dealer (s). 


N'ote.— (1) Give tke turnover of the immediately preceding financial year, 

(2) In oolninn (2), note the addresses of the headquarters and of all 
branches of the business to which the return relates. 

(3) The turnover of each class of goods for which exemption is claimed 
should be specified separately in column <fi). 

(4) The transactions in different kinds of goods subject to different rates* 
of tax under the Act should be shown in different lines. The totals of the 
vertical columns should be shown in the |ast line. 
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^ . « turnover 

Meturn.of — —j-:; 

esUmated turnover 

[See rilled ^1) -and ^2)] 

To 

The Assessing Authority. 

Sir, 

I/We furnish below a statement s h o w i ]i g my/our 
for the first twelve months of business. I/We commenced 

, . turnover 

business on — ; — r-^n 

estimated turnover 

Statement 



‘ Declaration 

I/We declare that to the best of my/our knowledge and 
belief the information furnished in the above statement is 
true and complete and that it repres’ents my/our 

estimate of the turnover likely to be realised twelve 

months" of business. 


Date. 

Signature of dealer{$), 

_^ofes;— (1) In column (2) note the addresses of the headquarters and of all 
the branches of the' business to which the return relates. 

(2) The transactions in different hinds of goods subject to different rates 
of tax under the Act should be shown in different fines. The totals of the vertical 
columns should be shown in the last line, 

Sepaiate figures must be given in column (G) for each class of 
exempted goods^. 
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FOEM A-2 

Notice of 'provisional assessment and demand for payment of tax 

or taxes- 


To 


[See rules 10 and 11] 


(The dealer) 

Take notice that you have been provisionally assessed, under 

the Madras General Sales Tax Act, 1939, to a tax of Es 

^ [(rupees 

year ending 31st March 19 • 
first three quarters of the year 

(in words) ] only for the ending 31st March 1948. 

last quarter of the year ending 
31st March 1948. 

This tax shall be paid in monthly instalments of Es 

[rupees (in words) ] only. The 

for the first three quarters of the year 1947-48 t i . 

for the last quarter of the year 194 7: ^ ~ ~ “ 

monthly instalments of [rupees (in words) ] only. 

The tax for the months preceding the date of this notice 

The tax for the first three quarters of the year 1947-48 

and the tax for the months of the last quarter preceding the date 

of this notice shall be paid within twenty-one days from the date of 

service of this notice and the tax for each of the remaining months 

before the 10th day of the succeeding month 

by money order to the undersigned 

by cheque in favour of the undersigned 

by remittance into the Government treasury at 

to the headman of 


to the tax-cqlleqtor who will call for it 

failing which the amounts will be recovered as if they were arrears 
of land revenue and you mil be liable to fine as provided in Section 15 
of the Madras General Sales Tax Act, 1939. 

Turnover as determined by assessing authority in respect of — 


Nature of goods. 

(1) 

Bate of tax. 

(2) 

Turnover. 

• ; (3) ; - 





Total . . 


Place 

Bate 'Assessing authonty^ 

— (1) If payment is made by cheque, the cheque shall be such as uiidcjf 
the Madras Treasury Code may be received by the Treasury concerned. 
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(2) The assessee shall continue to pay tax in the following year at the rate 
specified above pending the provisional assessment for that year in accordance 
wth rule 11 (4) of the Madras General Sales Tax (Turnover and Assessment) 
IliUles, 1939. 

(3) The tax paid by the assessee for the months preoedmg the date of this 
notice in accordance with the provisional assessment for the preceding year shall 
be adjusted towards the tax payable under this notice. If the tax so paid is less 
than the amount payable under this notice for the months concerned he shall* pay 
the difference within fifteen days from the date of service of this notice. 

FORM A-a 
Return of turnover » 

[See rule 12 (2)] 

To 

Tie Assessing Authority. 

Sir, 

I/We furnish below a statement showing my/our turnover for the 

month of 

Statement 


Dedaration 

I/We declare that to the best of my/our knowledge and belief the 
information furnished in the above statement is true and complete and 
that it relates to the month of 

Place 

Date 

Signature of dealer{s). 

jSTofe* — ‘(1) In column (2) note the addresses of the headq^uarters and of all 
the branches of the business to which the return relates. 

(2) The turnover of each class of goods for which exemption is claimed, 
should he specified separately in column (6). 

' , (3) The transactions in different kinds of goods subject to different rates 

of tax under the Act should he shown in different flues, The totals of the vertical 
columns should be shown m the last line. 
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FORM A-4 

Return of turnover in the case of tanners 
[ See rule 15 (2) ] 


To 

The Assessing Authority. 

Sir, 

I/We furnish below a statement showing my/our turnover for the 
month of 


Statement 


Name(s) and postal 

Place or places of 

Amount for which hides 
and skins were purchased 

address(es) as tanner(s). 

business. 

for tanning by the 

(1) 

(2) 

as8essee(s5t 

(3) 





Declaration^ 

I/We declare that to the best of my/our knowledge and belief the 
information furnished in the above statement is true and complete and 
that it relates to the month of 


Place 


Date 


Signature oftanner{$), 

NotiJ. — incoluinn (2) the addre^es of the head office and ofaUthe 
branches of the business to winch the return relates. 

17 
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FORM A-5 

Eeiurn of turnover in the ease of dealers in hides or shins 
[/See rule 15 (2)] 

To 

The Assessing Authority. 

Sir, 

I/We furnish below a statement showing iny/our transactions for 

the month of 

Name(s) and postal address(es) of dealer(s) 

Place- or places of business 

Statement 

{a) For dealers in untanned hides or skins. — 



(b) For dealers in tanned hides or skins.- 


Amount for which hides or 

Amount for which hides or skins tanned outside 
the Province were sold, 

(2) 

skins tanned in the Province 

(i) 

(h) 

were sold. 

' 

Hides or skins bought 

Hides or slans boiitrhl 


from dealers in the 

from dealers outsi^lo 

(1) 

Province. 

the Province. * 


Declaration 


I/We declare that to the best of my/our knowledge and belief the 
information furnished in the above statement is true and complete 
and that it relates to the month of 

Place. 

Date 

Signature of dealer (s). 

^ Kote in column (2)tho a4dr6S8es of the head olEoe and of all tho 

branches of \he business which th^ return relates. 
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jJOl 

FORM A-6 \_New'\ 

A'pplicaiion for registratim as a dealer 

[ See rule 6-A ] 

To 

The Assessing Authority 
Str, 

T I We submit this application for registration 

as dealer{$) under the Madras General Sales Tax Act, 1939 at 

2. 1 1 We carry on business at the following places in addition to the 
place specified above. 

3. IjWe enclose a treasury receipt j cheque for Rs. 6 {Rupees six only) 
being the fee for registration. 

]goie, — ^If the fee is seat by money order, mention the date of remittance. 

4. My turnover in the year ending 31st March 19 reached 

Rs.7,500 only on. 

Place 

Date Signature of applicant{s). 

Note . — ^Where payment is made by cheijue, the cheque should be such as 
under the Madras Treasury Code may be received by the Government treasury 
concerned. 

FORM A-7 [New] 

Application for registration as a dealer 
[ See rule 5-A ] 

To 

The Assessing Authority 
Sir, 

1 1 We submit this application for registration 

as dealer{s) under the Madras General Sales Tax Act, 1939, at.,, 

2. 1/We carry on business at the following places in addition to the 
places specified above. 

3. 1/We enclose a treasury recdptj cheque for Rs. 6 [Rupees six only) 
being the fee for the registration. * 

Note . — If the fee is sent by money order, mention the date of remittance. 

4. My [Our turnover" for the period is Rs.. {in 

words) only. 

Place * 

Date Signature of applicarf^fil * 

Note . — Where payment is made by cheque, the cheque should be such as 
under the Madras Treasury Code may be received by the Government treasury 
concerned. 
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Certificate No dated 

[ See lule 5- A ] 

having paid a registrar 

(ion fee of Rs 0 [Rupees six) only tsiare hereby registered as dealer(s) at 
subject to the provisions of the Act, the rules made thereunder 
and the following conditions : — 

(1) He shall pay the entire amount of tax collected by him to the 
Government 

(2) No correction in this certificate shall be valid unless ordered 
and attested by the undersigned- 

2' Turnover reported in Form A-6 orFoim A-7 is Rs 

Place 

Date Assessing Authority, 

— ^ThiB certificate of registration sliould be exhibited at a conspicuous 
place within the premises of the business specified above and should be open for 
inspection, 

FOEM B 

Notice of final annual assessment and demand 
( See rule 12 ) 

(Dealer) 

Take notice that you have been finally assessed under the Madras 

General Sales Tax Act, 1989, to a tax of Es [ rupees 

(in words) ] only for the year ending the 31st March 19 , and that, 
after deducting the total amount of the monthly payment(s) already 
made by you towards the tax for that year, you have to pay a (further) 

sum of Es [rupees (in words)] only. 

This balance of tax shall be paid within twenty-one days from the date 
of service of the notice — 

by cheque in favour of the undersigned 

by remittance into the (kivernment treasury at 

to the headman of 

to the tax-collector who will call for it 

failing which the amount will be recovered as if it were an arrear of 
land revenue and you will be liable to fine as provided in section 15 of 
the Madras General Sales Tax Act, 1939* Turnover as finally deter* 
mined by tlje assessing authority in respect of— 

iSlature of goods. Bate of tax. Turnover. 

(1) (2) (3) 


.Total Es . . 


Elacft...V. * * 

Assessuig Authority. 

^ payment is made by cheafie, the eheq^ue shall be such as under the 

Madras Treasury Code may be received by the Treasury concerned. 
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FOEM B-1. 

Notice of final monthly assessment and de^nand 
To [See rule 13 (4) and (5)] 

(Dealer) 

Take notice that you have been assessed under the Madras General 

Sales Tax Act, 1939, to a tax of Es [rupees ; 

(in words) ] only for the month of 19 . and that 

after deducting the payment(s) already made by you towards the tax 

for that month you have to pay a (further) sum of Es 

[ rupees (in words)] only. This amount shall be paid 

within twenty-one days from the date of service of this notice 
by cheque in favour of t he undersigned, or 

by remittance into the Government treasury at 

failing which the amount will be recovered as if it were an’ arrear 
of land revenue and you will be liable to fine as provided in section 
15 of the Madras General Sales Tax Act, 1939. 

Turnover as determined by the assessing authority in respect of — 
Nature of goods. ' Rate of tax. Turnover. 

(1) (2) (3) 


Total Rs. . . 


Place 

Date Assessing Authority, 

Note, — payment is made by cheque, the cheque shall be such as under the 
Madras Treasury Code may be received by the Treasury concerned. 

FOEM B-2 {NEW) 

To {See rule 5-A) 

( Dealer ) 

Take notice that for the year ending * (after 

deducting the payments made by you) a sum of Es 

[rupees (in words) ] only is due and payable by you, being the 

^ ^ collected by you by way of tax or taxes under 

* balance of amount . j j j j 

section 3 or 5 of the notification or notifications under section 
6(1) of the Madras General Sales Tax Act, 1939. The said sum 

of Es shall be paid within 21 days from the date of 

service of this notice 

by cheque in favour of the undersigned, 

by remittance into the Government treasury at 

to the headman of 

to the tax collector who will call for it 

failing which the amount will be recovered as if it were an arrear of 
land revenue and you will be liable' to fine as provided in section 15 of. 
the Madras Sales Tax Act, 1939. 

Place 

Date Assessing Authority, 

Note, — ^Tf payment is made by cheque, the cheque shall be such as under the 

Madras Treasury Code may be received by the Treasury concerned. ^ 

* To be struck off if no payment was made^ 
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FOEM C. 


Notice of final assessment and refund order, 
[ See rule 12 ] 


To 

(Dealer) 

Take notice that you have been finally assessed under the Madras 

.General Sales Tax Act, 1939, to a tax of Es [ rupees 

(in words)] only for the year ending the 31st March 19 . The total 

amount of tax paid by you already is Es [rupees (in 

words)] only, that is, Es in excess of the tax due. A refund 

order is enclosed. You should apply to the Government treasury at 

for the refund of this sum within three months from the 

date of service of this notice failing which the amount will lapse to the 
Government. 

Turnover as finally determined by the Assessing Authority in 
respect of — 

Nature of goods. Rate of tax. Turnover. 

(1) (2) (3) 


Place 

Dat6 

FORBIS 
Comments 

There is no “religiosity” about the forms appended to the rules. The 
entnes in the forms are only intended to prevent evasion to give information 
wanted by the authorities under the Act, If in actual working, there is consider- 
able inconvenience in supplying information, it is hoped that officers acting under 
the Act would accept the difficulties. [Premer's re^ly to Mr, 1\ T, KHsJmama- 
ohari^s umeTidmmt to ddete oolumm i and 6 in Ponm A-1 and A-3 {Legislative 
Assembly Debates^ 1939.) ] 

Forms A & A-1 

Columns 4 and 11 in Form A and column 4 in Form A1 have been inserted 
by reason of amendments to rules and are necessitated by differential rates of 
taxes under Secs. 3 and 5’ and the provision m Section 8B (2) and T. R. 5A(7) (ii) 
th 9 ;t the entire collections of taxes must be paid to Government. 

Form A-2 

The amended form makes additional provision for fixing provisional assess- 
ment for nine months till the 31st December at the then prevailing rates and for 
the next three months at the amended rates. 

Form A-6 to A-8 

These forms are new and are necessitated by Section SA (New) providing for 
Registration. 

Forms B & B-1 

. The aiddiMon of the columns (1) and (2) is necessary in view of the differential 
rates of tax on different goods under Sections 3 and 5. 

Form B-2 

TMs notice is for collection of the excess of amount remaining payable Iw the 
op final check np, representing collections of tax made by him but withheld 
from Government. [Section 8B (2) and T. R. 6A(9).] 




THE MADRAS GENERAL SALES TAX RULES 
History of the Madras General Sales Tax Rules 

These rules in draft were published in the Fort St. George Gazette 
dated 2S-7-39. After the expiry of the period of four weeks as prescribed 
in Sections 19(4), they were pubhshed in the Fort St George Gazette Extraordinary 
dated loth September, 1989 as finally approved by the Government. These rules 
have also the operation of law by reason of vSection 19(5) of the Act. Amendments 
to the rules consequent on the Amending Act XXV of 1947 were published in 
the Fort St George Gazette dated 29-12-47 The rules were finalised and were 
published in the dated 17-2-48. The amendments to the 

rules operate from 1-1-48. 

THE MADRAS GENERAL SALES TAX RULES 

fort SL George Gazette, September 12, 1939 
and 

{G. 0. No. 2375, Revenue, dated February 17, 1948) 

No. 819 

In exercise of the powers conferred by Section 19 of the Madras 
General Sales Tax Act, 1939 (Madras Act IX of 1939), His Excellency 
the Governor of Madras is hereby pleased to make the following 
rules : — 


RULES 

Part I— Pbeliminauy 

1. These rules may be called the Madras General Sales Tax 
Rules, 1939. 

2. They shall come into force on the 1st day of October, 1939. 

3. In these rules, unless there is anything repugnant in the subject 
or context 

{a) 'Hhe Act^^ means the Madras General Sales Tax Act, 

1939; 

(6) '^Assistant Commercial Tax Officer” means any person 
appointed by the District Collector by name or by virtue of his office 
to exercise the powers of an Assistant Commercial Tax Officer ; 

(c) “ Commercial Tax Officer ” means any person appointed 
by the Provincial Government, by name or by virtue of his office, to 
exercise the powers of a Commercial Tax Officer ; 

(d) ‘^Deputy Commercial Tax Officer” means any person 
appointed by the District Collector, by name or by virtue of his office^, 
to exercise the powers of a Deputy Commercial Tax Officer ; 

{dd) “Deputy Commissioner of Commercial Taxes” meant 
any person appointed by the Provincial Government, by name or by 
virtue of his office, to exercise the powers of a Deputy Commissioner 
of Commercial Taxes ; 
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(e) Form ” means a form appended to these rules ; 

(/) “ Government treasury ” means a treasury or sub-treasury 
of the Provincial Government ; 

(g) “licensing authority’^ means the authority competent 
to issue licences under sections 5, 6 and 8 ; 

(h) ‘‘ month ” means a calendar month ; and 

(i) “ section means a section of the Act. 

4. For the purposes of these rules a person who deals in goods 
other than cloth and in cloth woven on handlooms wholly with hand- 
spun yarn shall, if he has no dealings in cloth of any other description, 
be deemed to be a person dealing exclusively in cloth woven on hand- 
looms, wholly with handspun yam in so far as his dealings in cloth 
are concerned. 


Comments on Rule 4. 

This rule must be read with section 5. This rule carries out the assurance 
of the Premier that section 4 would not be subjected to far-fetched misapplication. 
A grocery merchant selling foodstuffs to villagers, and also hand-woven cloth, 
(wholly with handspun yarn) is entitled to exemption under section 5 and under 
this rule. “ The exemption from tax provided in section 5 of the Act in respect 
of cloth woven on handlooms with handspun yarn and sold by persons dealing 
exclusively in such cloth will not apply to a concern which deals both in cloth 
woven on handlooms wholly with handspun yam, and in other kinds of cloth 
even if it keeps separate accounts and stock for the two kinds of cloth. As long 
as the firm is the same mere separation of accounts cannot confer any advantage 
and the exemption will not be available.” (Press Communique issued by the Minis- 
try of PMic Information), 

See also comments to section 5 and “ Licensing ” under ** Analytical 
Study of the Taxation Law ”, Introduction. 

Part II— Licences 
6. (1) Every person who — 

(a) deals in cotton and/or cotton yam other than handspun 
yarn and/or handspun yam, or 

‘ (B) deals exclusively in cloth woven on handlooms, wholly 

with handspun yarn, or 

(c) deals in cloth woven on handlooms wholly or partly 
with mill yarn, or 

(d) deals in bullion and/or specie, or 

(e) deals in hides and/or skins whether as a tanner or 
otherwise, or 

(/) for an agreed commission or brokerage, buys and/or 
sells goods any description on behalf of known principals, shall, 
if he desires to avail Hmself of the exemption provided in sections 5 
and 8 or of the concession of taxation only at a single point or of 
ta^ion at the .rate specified in section 5, submit an application in 
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Form I for a licence in respect of each of Ms places of business to the 
authority specified in sub-rule (2) so as to reach him not later than the 
30th day of April of the year for which the licence is applied for : 

Provided that m the case of a business which is commenced in the 
course of a financial year, the dealer shall submit the application for 
the licence to such authority so as to reach Mm not later than tMrty 
days from the date of commencement of his business. 

Provided further that, ivhere the exeynption or concession aforesaid 
was conferred for the first time by the Madras General Bales Tax 
{Amendment) Act, 1947 and the dealer had commerced business 
before the 1st January 1948, he shall submit the application for the 
licence not later than the 1st March 1948. 

Note . — The agent of a person (including a firm) outside the Province is in 
respect of transactions on behalf of such person a dealer for all the purposes of the 
Act and the rules made thereunder and is not eligible for a licence under section 8 
in respect of such transactions. 

(2) The application shall be submitted — 

(i) to the assessing authority if the applicant is liable 
to tax or taxes under the provisions of the Act and the rules made 
thereunder, and 

(li) to the Assistant Commercial Tax Ofi6.oer having jurisdic- 
tion over the principal place of business, in other cases. 


6.(1) Every licence shall cover one place of business only and shall 
expire on the 31st day of March of the year in respect of wMch it is 
granted but may be renewed for periods not exceeding one year at a 
time on receipt of an application from the licensee. 

(1-A) Notwithstanding anytMng contained in sub-rule (1) a 
licence shall, in addition to the licensee’s place of business, cover such 
shandies as may be entered in the licence, provided that the said 
shandies shall be within the taluk in which the licensee’s place of 
business is situated and that the turnover at the said shandies shall be 
included in the turnover at the licensee’s place of business. 

(2) Every application for renewal shall be submitted in Form I 
so as to reach the licensing authority not later than the 30th April of 
the year for wMch the renewal is required. 

(3) If an application for the grant or renewal of a licence is 
received after the date prescribed therefor, the licence shall not 
ordinarily be granted or renewed with effect from a date prior to the 
date of the receipt of the application and shall expire on the 31st day of 
March of the year in respect of wMch it is granted or renewed ; 

J7a 
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Provided that the Commercial Tax Officer of the district may, 
in any deserving case, direct the licensing authority to accept an 
application for the grant or renewal of a licence received after the 
prescribed date and issue the licence with retrospective effect on the 
applicant’s paying as penalty such sum, not exceeding the following 
limits, as may be fixed by the Commercial Tax Officer, namely : — 

(а) Rs, 50, in a case where the licence is issued free of fee, 
that is, for cloth woven on handlooms wholly %o%th Jiandspun yarn 

(б) nine times the licence fee in addition to the usual licence 
fee, in all other cases. 


(4) (a) The fees for the grant or renewal of a licence shall, 
f>i{hjecf to a maximum ofJRs. IftOO be as follows : — 


7 For dealing in cotton andjor 
cotton yam other than hand- 
8pm yarn and/or handspun 
yam. 

2. For dealing in cloth woven 
on handlooms loholly or partly 
mth mill yarn. 

5. For dealing in bidlion and/or 
specie. 

4. For dealing in hides and/or 
shins fohether as a tanner or 
othmaise. 

6. For dealing as specified in 
section 8 


If the 


If the 

turnover does 
not exceed 

Ms. 20,000 
per annum. 

turnover 
exceeds 
Ms. 20,000 
per annum 
but does 
not exceed 
Ms. 1,00,000. 

Ms. 

Ms. 

75 

150 

25 

50 

75 

150 

25 

50 

100 

200 


For every 
additional 
turnover of 
one lakh ot 
fraction 
thereof. 


I- m 


{b) No fee shall be payable for tbe grant or renewal of a licence 
for dealing eidnsively in doth woven on handlooms wholly with hand- 
spun yam. 

(c) The licence fee specified in clause (a) on the estimated 
turnover shall be payable in advance along with the apphoation for 
the grant or renewal of a licence, and the fee so paid shall be provisional 
and shall be subject to revision and adjustment in the mannp.r provided 
in these rules. 

(d) EvMy appUoant for the grant or renewal of a licence shall 
enclose with hSs app^tion a treasury receipt or a cheque in favour of 
the Ucensing awtJioii^ for the amount of the fees. - 
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(5) The licensing authority receiving the application may, if 
he is satisfied that the 'information furnished in the application is 
correct and complete and that the correct fee has been paid and that 
the applicant is eligible for the licence applied for, grant or as the case 
may be, renew a licence in such one of the Forms II to V as may be 
appropriate to his case. 

K the information furnished in the application appears to be in- 
correct or incomplete or if the correct fee has not been paid, the licens- 
ing authority shall, before granting or renewing a licence, make such 
enquiry as he considers necessary and after giving the applicant an 
opportunity as provided in rule 9 of the Madras General Sales Tax 
Turnover and Jlssessment Rules, of proving the correctness and com- 
pleteness of the information so fifinished, determine the estimated 
turnover to the best of his judgment and assess the fee provisionally 
payable in accordance with the scale laid down in sub-rule (4) and shall 
serve upon the applicant a notice of demand and the applicant shall 
pay the sum demanded at the time and in the manner specified in the 
notice. On payment by the applicant of the sum demanded in the 
notice, the licensing authority may, if he is satisfied that the applicant 
is eligible for the licence applied for, grant or renew a licence in such one 
of the Forms III to V as may be appropriate to his case. 

(6) Every licence granted or renewed under these rules shall be 
deemed to have been issued personally to the licensee. No licence shall 
be sold or transferred. 

(7) Where a licensee transfers his business to another person, the 
transferee shall obtain a fresh licence under these rules, but it shall be 
granted free of fee for the residue of the period covered by the original 
licence. 


(8) Where a licence granted or renewed under these rules is lost 
or accidentally destroyed, a duplicate of the licence may be issued by 
the licensing authority on payment of a fee of one rupee. 

(9) Every licensee under section 8 shall submit to the licensing 
authority on or before the first day of May a return in Form VI for the 
year ending 31st March immediately preceding. 

(10) Every licensee other than a tanner or dealer in hides or skins 
shall, unless he submits returns under rule 11 or 13 of the Madras General 
Sales Tax (Turnover and Assessment) Rules, 1939, submit on or before 
the 20th day of June in every year to the licensing authority a return in 
Form VII of the turnover for the preceding year of all the business done 
by him. 

(11) {a) On receipt of the return in Form VI or Form VII or the 
return or returns submitted under rules 11, 13 or 15 of the Madras 
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General Sales Tax (Turnover and Assessment) Rules, the licensing 
authority shall, if he is satisfied after such scrutiny of the accounts of 
the licensee and after making such enquiries as he considers necessary, 
that the return or returns are correct and complete, determine on the 
basis of the return or returns the turnover of dealings in respect of 
which the licence was issued and finally assess the licence fee payable 
for the year to which the licence related in accordance with the scale 
laid down in sub-rule (4), 

(b) If no return or returns are submitted, or if the return 
or returns submitted appear to the licensing authority to be incorrect 
or incomplete, the licensing authority shall, after following the pro- 
cedure laid down in rules 8 and 9 of the Madras General Sales Tax 
(Turnover and Assessment) RuJ^s determine the turnover dealings 
111 respect of which the licence was issued and finally assess the licence 
fee payable for the year to which the licence related in accordance 
with the scale laid down in sub-rule (4) 

(c) If the licence fee as finally assessed under this sub-rule 
is greater than the licence fee provisionally paid under sub-rule (4) 
or sub-rule (5), the licensing authority shall serve upon the licensee 
a notice of demand and the licensee shall pay the sum demanded at 
the time and in the manner specified in the notice. If the licence 
fee as finally assessed is lower than the licence fee provisionally paid 
under sub-rule (4) or sub-rule (5), the licensing authority shall refund 
the amount due to the hcensee. 

(d) The benefit of sections 5 and 8 may be claimed only 
after paying the balance of licence fee, if any, which may be demanded 
under clause (c). 

(12) Licences issued under these rules for the year 1947-48^ 
before the 1st January 1948 y shall be subject to the ^provisions of the 
relevant notifications under section (6) (1) in so far as the period com- 
mencing on the date is concerned ^ 

^7. Subject to the provisions of secUon 6-A the benefit of sections 6 
and 8 may be claimed only for the transactions carried on during the 
period covered by a licence, 

8, Every licence granted or renewed under these rules shall be 
liable to cancellation by the licensing authority in the event of a breach 
of any of the provisions of the Act, or of the rules made thereunder 
or of the conditions of the licence. 

Comments on Rules 5 to 8 

See “lAcensing” under Analytical Study of the Taxation Law” Introduction. 
The rules must be read with sections 5 and 8. See comments to sections 5 and 8. 

The Government have'issued instructions that in cases in which a dealer 
has more -than one pkce of business, the head office may submit applications 
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for licences under rule 5(1) and the returns prescribed under the rules m respect 
of the branch or subordinate of&ces also/’ {Press Communique isstied by the 
Ministry of Public Information), 

Rule 6 (5) Best “ Judgment ” See Commentaries to Sec. 9 

Cotton, handspun yarn, bullion and specie, etc. See Section 5 Commentaries. 

Person handloom with handspun yarn. See 

Section d and G}^. S T. R. 4 above. 

Agreed commission See Section S Commentaries. 

Net turnover : See T.R. 4 and 5. 

G, S. T. R. 5(1) proviso (2) and G. S. T. R. 6 (12)* 

{See “Note on Transitional Law for 1947 — 48” Introduction). 

These are transitional provisions for 1947-48 modifying the main provision 
under Rule 5. Normally an appheation for hcenee has to be filed so as to reach 
the authorities before the 30th Apnl (30 days after commencement of year). 
(Rule 5). In regard to hcensees with an operaUie licence issued in April 1947 
{befoi e 1st January 1948 under unamended law) the licences are vahd and continue 
to be operative subject to this modification, viz., that they would be subject to 
notifications if any issued under section 6. No notifications have been issued 
under G. S. T. R. 6 (12). Tfahcenceis necessitated only by the amended rules 
there can be no prior operative hcence fer 1947-48. So to cover such a case 
pioviso 2 of rule 5 makes xirovision for a dealer entitled to exemption for the 
first time applying for licence before the 1st March 1948, and the licence would 
oi)erate only till the 31st March 1948. 

Increase in Rates m April 1948 

The rates m G. S. T. R. 5 (4) are current rates operative from 1-4-1948 
The prior rates are as hereundci . — 



If the 

If the 


turnover does 

turnover 


not exceed, 

exceeds 


Rs. 20,000 

Rs. 20,000 


per annum. 

per annum. 


BS. 

BS. 

1. For dealing in bullion and/or specie 

50 

100 

2. For dealing in cotton and/or handspun 



yarn 

50 

100 

3. For dealing in hides and/ ox skins whether 



tanned or otherwise 

10 

20 

4. For dealing as specified in section 8 

75 

150 


The benefit of fi’ee licence for cloth woven on handlooms wholly or partly 
with mill yarn was withdrawn from 1-4-48. 


Part III— Rebates 

9. Every person claiming a rebate under section (7) shall submit 
to the assessing authority an application in Form VIII within three 
months of the delivery of the articles outside the Province* 

10. On receipt of the application, the assessing authority shall, 
after satisf3ring himself that the application is in order aiicl that the 
rebate is admissible, Bend to the appbeant a refund order for the amount 
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of the rebate due, if the tax has already been paid, or if the assessment 
has been proyisionally made under rule 7 or 8 of the Madras General 
Sales Tax (Turnover and Assessment) Buies, 1939, adjust the amount 
at the time of final assessment under rule 11 of those rules. 

Comments on Rules 9 and 10. 

The rules must be read with section 7 (/See Commentarips to section 7) 


Paet IV— Accounts 

11 Accounts maintained by dealers and licensees together with 
all vouchers relating to stocks, deliveries, purchases, output, and 
sales shall be preserved for a period of koo years after the close of the 
year to which they relate. The vouchers of each kind shall be serially 
numbered separately. 

12. (1) If the goods in which a dealer or a person licensed under 
section 8 deals include any of the articles specified in section 4 or 5 
or in a notijkation under section 6 in addition to any other articles, 
such dealer or person shall maintain separate accounts in respect 
of each class of articles specified in those sections. 

(2) Dealers in hides or skins shall maintain separate accounts 
in respect of hides or skins tanned in the Province and of those tanned 
outside the Province. 

(3) If a person who holds a licence under section 8 also deals 
otherwise than for an agreed commission or brokerage on behalf of 
known principals in the Province, he shall keep separate accounts 
in respect of such transactions and of transactions covered by the 
licence. 

(4) Every dealer and every person licensed under the Act 
shall maintain accounts separately ^n respect of different kinds of 
goods subject to different rates of tax under the Act, 

(5) A person licensed under section 8 shall keep accounts in 
Forms X or XI or both, as the case may he, in addition to such accounts 
as may be necessary in the usual course of business. 

Comments on Rules 11 and 12. 

j8ee Comments on section 13, sections 4, 6 & 8 and “ Duties of dealers and 
licensees ’* under Analytical Study of the Taxation Law ” Introduction. 

Paet V— Appeals and Revision. 

13. (1) Subject tothe provisions of section 11, any person aggrieved 
by 'any original ofder of a licensing or assessing authority may appeal to 
the Commercial Tax Officer of the district. 

(2) Every such appeal shaE- be preferred within 30 days of 
riiC receipt of the order appealed against. 
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(3) Every appeal sLall be in writing, sball specify the name 
and address of the appellant, the datgpof the order appealed against, 
shall contain a clear statement of the facts and the nature of the 
relief prayed for and shall be signed and verffied by the appellant 
in the form given below : — 

“I, the appellant named in the 

above memorandum of appeal, do hereby declare that what is stated 
herein is true to the best of my knowledge and belief.” 

(4) The memorandum of appeal shall be accompanied by the 
order appealed against in original or by an authenticated copy thereof 
unless the omission to produce such order or copy is explained to the 
satisfaction of the appellate authority, and by proof of payment of 
the tax admitted by the appellant to be due or of such instalments 
thereof as nodght have become payable. 

(5) The appeal may be sent to the appellate authority by post 
or may be presented to that authority or to such ofdcer as the appellate 
authority may appoint in this behaK by the appellant or by his 
authorized agent or a legal practitioner. 

(6) The appellate authority shall, after giving the appellant 
reasonable opportunity of being heard, pass such orders on the appeal 
as such authority thinks fit. 

14, The following authorities may exercise the powers of the 
nature referred to in section 12 (1) : — 

(i) The Deputy Commissioner of Commercial Taxes, and 

(ii) The Commercial Tax Officer ; 

Provided that the Deputy Commissioner of Commercial Taxes 
shall not revise an appellate order of a Commercial Tax Officer acting 
under section 11 in respect of cases involving a turnover exceeding 
Es. 20,000. 

14'A. Where the tax as determined by the initial assessing autho- 
rity appears to the appellate or revising authority to be less than the 
correct amount of the tax payable by the dealer, the appellate or 
revising authority shall, before passing orders, determine the correct 
amount of tax payable by the dealer after issuing a notice to the 
dealer and after making such enquiry as such appellate or revising 
authority considers necessary. 

15. (1) Every order of an appellate or revising authority shall be 
communicated to the appellant or petitioner, to every other party, 
affected by the order, to the licensing or assessing authority against 
whose order the appeal was filed and to any other authority 
concerned. 

(2) The order passed on appeal or revision shall be given effect 
to by the licensing or assessing authority who shall refund any excess 
tax or fee found to have boon coUeotcd and shall also have power to 
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collect any additional tax or fee which is found to be due, in the same 
manner as a tax or fee assessed ky himself. 

16. If the tax as determined in an appeal or revision is in excess of 
the powers of assessment of the initial assessing authority, the appellate 
or revising authority shall transfer the original records of assessment to 
the appropriate assessing authority who shall have power to collect the 
tax due in the same manner as if it were a tax assessed by himself. 

Comments on Rules 13 to 16. 

The rales must be read with sections 11 ard 12. {Seec Commentaries to 
sections 11 and 12 and ‘‘Appellate and revisional tribunals under the Act’’ 
under “ Analytical Study of the Taxation Law ” Introduction) New Rule 14 (A) 
provides for power of enhancement by appellate oi revisional authorities after 
notice to the dealer affected and after inquiry if necessary. 

17. (1) If for any reason the whole or any part of the turnover of 
business of a dealer or licensee has escaped assessment to the tax in any 
year or if the licence fee has escaped levy in any year, the assessing 
authority or licensing authority, as the case may be, may, at any time 
within the year or the two years next succeeding that to which the 
tax or licence fee relates, assess the tax payable on the turnover which 
has escaped assessment or levy the licence fee, after issuing a notice to 
the dealer or licensee and after making such enquiry as he considers 
necessary. 

(2) If for any reason any tax or licence fee has been assessed 
at too low a rate in any year, the assessing authority or the licensing 
authority, as the case may be, may, at any time within the year or the 
two years next succeeding that to which the tax or licence fee relates, 
revise the assessment or the licence fee after issuing a notice to the 
dealer or licensee and after making such enquiry as he considers neces- 
sary. 

(3) Notwithstanding anything contained in sub-rules (1) and (2) 

{a) the whole or any fart of the turnover of a dealer or 
licensee which has escaped assessment to tax %n the year 1945-^46 shall 
not he assessed to tax after the 31st March 1947 ; 

(6) any licence fee which has escaped levy in the year 1945-46 
shall not be levied after the 31st March 1947; and 

(c) any tax or licence fee which has been assessed or levied 
at too low a rats in the year 1945-46 shall not be enhamed after the 
31st March 1947. 

(4) The, assessing authority or the licensing authority, as the case 
may be, shall serve, on the dealer or the licensee, a notice in Form B 
appended to the Madras General Sales Tax (Turnover and Assess- 
ment) Rules, 1939, with such modifications as may be necessary, in 
respect of the tax or licence fee payable on any assessment or levy or 
revision of assessment or licence fee that may be made under this rule. 

(5) If after an assessment has been made on a turnover not 
exceeding twenty fhoneand rupees, it is ascertained that part of the 
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turnover lias escaped tax, and if with, the addition of the turnover which 
has escaped assessment, the total turnover exceeds twenty thousand 
rupees, the assessing authority for the purposes of this rule shall be the 
Deputy Commercial Tax Officer. 

Comments on Rule 17 

This rule is framed under section 19(2) (/) and is analogous to section 34, 
Income-Tax Act. The penod of one year as fixed under the Rule in 1939 was 
changed to 2 years by the Amending Act in 1947. Rule 17(3) is a transitional 
provision saving assessments, licence fee, etc,, for the year 1945-46, from the 
operation of the new provision. See Kote on Transitional law for 1947-48 ’’ 
Introduction. 

Object o! the rule 

Like section 34, Income-Tax Act, the object of this rule is to arm the 
authorities with necessary power to save the exchequer from any loss arising 
from negligence, and at the same time to protect the assessee against arbitrary 
use of powers by prescnbmg a time limit. ^ 

Mistakes remediable under Rule 18 can also be the subject matter of proceed- 
ings under Rule 17 .2 

Permissibility of re-opening— Reasons. 

(Cases noticed below are cases under Income-Tax Act). 

Any reason 

** The words “ any reason are very comprehensive and the rule is wider* 
than Section 34, Income-Tax Act On fresh facts coming to light it is un- 
doubted that assessment can be reopened*. 

The words “ any reason ** cover cases of inclusion of items in return wbidh 
by oversight or any other cause are left unassessed and according to a decision 
of the Lahore High Court even to cases where due to some technical 
reason assessments are set aside in appeal or revision*. If due to 
inadvertence, or misapprehension or mistake® there was escape in part or in 
whole the rule applies. Escape might have been due to permitting inadmis- 
sible deductions® lOr error of judgment^ or a mistaken view of the law,* or 
deliberately erroneous construction of the Act and rules® or omission of autho- 
rities to assess a person with taxable turnover 1 ® due to neglect or indifference 
or even as a result of the making of false and fraudulent returns by assessees^ 

In fact, every case of non-assessment is covered by the words “ any reason 

ESCAPED ASSESSMENT, MEANIN6 OF. 

The words ‘escaped assessment* are not however to be construed as equivalent 
to ‘*has not been assessed*’ or “escape from assessment” within the tax year,- Thus, 


1. A.LR. 1938 Lah. 741. 

2. AJ.B. 1939 Bom. 362. 

3. A.I.R. 1930 Bom. 209. 

A.I.R. 1938 Cal. 657, 

A.LR. 1938 P. 0. 176. 

A.I.R. 1936 Rang. 219. 

A.I.R. 1938 Lah. 867. 

1939 1.T.R. 362. 

4. A.I.R. 1935 Lah. 742 (See how- 
ever cases in foot-note 13.) 

6. A.LR. 1936 Lah. 361 and 
742 (F.B). 

A.I.R. 1930 Cal. 520. 

6. (1942) LT.R. 379 (1943). 

491. Wrongly holding assessee joint 

18 


family and allowing high exemption, 
Re-issue of notice under Sec. 34 valid 
A.I R. 1943 Bom. 132 (Wrong deduc- 
tion for loss). 

A.I.R. 1933 CaJ. 777. 

7. A.LR. 1935 Lah. 361. A.LE. 
1931 Rang. 333. A.I.R. 1943 Bom. 
132. 

8. A.LR. 1939 Bom, 362. 

9. A.LR. 1926 Mad. 287. 

10. A.I.R. 1937 Bom. 214. 

A.I.R; 1934 P.C. 30, , 

H. A.I.R; 1938 Sind 54, ' 



216 


THE MADEAS O-ENBEAL SALES TAX AdT [G. E. 


€«iiiiixiot bo contoiidcd thdjt iBoroly bocaus© the assossxuoxit procoGdings ar© aot 
finished in a year, the turnover must be deemed to have. ©scaped assessment^ 
Jhe Turnover Buies fix no time limit for finalisation. So, where proce^inge for 
assessment are Ending or where a fresh assessmeni is 9nade on a prior assess- 
<mnt being set aside by a higher authority as not having been made properly, 
the a^essment cannot be said to have escap^, and it is not governed by the period 
of limitation fixed in the rules. 'Such’ assessment is only a continuation of the 
original assessment. It is not an escaped assessment. 


Limitation 

Be-assessment for escaped assessment must take place within the year or 
within two succeeding years (amended provision) The wording of the rule 
seems to show that mere service of notice within the succeeding years is in- 
sufficient, though under the Income-Tax Act, the wording of which is dillereut, 
it is sufficient^*. The year referred to is the financial year [See Section 2(j)] in 
which proceedings for assessment in respect of the turnover for that year 
should have . been initiated^®. Thus, for the year 1946-47; re-assessment 
under this rule must take place before the close of the financial year 1948-40. 
After the period fixed in the rule there can be no re-assessment of ©scaped 
turnover 16. G. S. T. B. 17(3) is a transitional provision. Before the amend- 
ment of this rule (till 1st January 1948) the assessment, etc., for 1945-46 became 
final on Slst March 1947 as the period of one year fixed under the unamended rule 
had expired. The rule saves the assessment, etc,, of 1945-46 from the operation 
of the extended period of limitation of two years fixed by the amended rule. 

De novo examin^on 

Though the wordmg of the rule is wide, it is not open to an autliurity to revise 
an assessment of his predecessor which has Income final on the ground of disagree- 
ment with the latter’s estimate^’. 


Where a portion .of turnover is said to have escaped assessment demvo 
examination of the entire assessment is not justifiable . 

i^fTshotin act ^ 

The aasesaiDg authority or the licensing -authority should act under 
this-xule. iBEe alone has knowledge of the first assessment or licence. In the first 
instance none else can aest under the rule^® and the Commercial Tax Officer can 
at best-Only instruct the original authority to act. So even a revisional authority 
(jannot in the iiiat instance act exercising powers under C. S. T. R. 14. If how- 
ever the original authority makes a mistake or fails to re-assess after initiating 
proceedings and serving necessary notice, the proceedings being open to revision 
the revisional authority can exercise jurisdiction and act*®. 

Matedals lor acting 


' H^sc^otaot on mere surmiseai or on conjectures a*, if the authorities 
dp not misdirect themselves and there are materials on which they could com© to 


I9.V -AXB, 1931 Cat. 545 (S.B.) ‘ 

- -A.LR. 1934 P.C.30. A.I.B. 1934 
Cal. 616. See also A.I.R. 1935 Uh. 
742 (F.B). • ^ 

. 1934 Cal 515. A.I.R. 

.102 Qal,545f See. however :A.I.B. 
1942 All. 295 (where proceedings dec.- 
lared voidT-Section 34 applied). See. 
also AJ.R:1938rp.c;8. ^ ^ 

14. A.LB. 1^31 tUmgtf 101. case 
under Incmne Tax Act inappHcable, 

16. A,I.R. 1934 Cai: 6167 
16. A,I.R. 1927 ,Lah. 248. A.I.B. 
im AB. 919. A.I.R. 1939 P.C. 17fe ' 


17. A.I.R. 1933 Rang. 360 (B). 

See however cases under footnotes 
4 and 7, etc.-' - 


18. A.LR. 1931 Bang. 333 and A.I.lt. 
1938 Lah, 741. 


19. A.LB. 1938 Cal 667. 

A.I.R. 1943 Bom. 927. 

20. A.LB. 1028 Mad. 267, A.I.R. 
1943 Bom. 297. 


21. A.I.R.i93C Bang. 219 {S.B). 

22. • AXR. 1933 OaU^67 (B.B). 
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the conclusion about escapement, the proceeding is not liable to be set aside by 
the Civil Court the question being one of fact \pithin the competence of the assess- 
ing authority's, There is no need to prove by admissable evidence before 
taking action, that there has been escapement To be enabled to initiate 
proceeding, it is sufficient that the assessing authority on information he has 
before him, in good faith considers that there are good grounds for believing that 
there has been escapement 3*. 

Notice 

Before deciding on proceedings no notice to dealer or licensee is necessary 
and the authority need not at that stage infficate the nature of the escapement 
and ^ve an opportumty of being heard^®. But on initiating proceedings notice to 
dealer or licensee is mandatory 

Form and contents of notice 

Form B must be used with necessary modifications, Clause (4).] A letter 
containing necessary details was held sufficient in a case under the Income-Tax 
Act®'^. The notice must sufficiently draw the attention of the party to the case 
he has to meet. The total sum believed to have escaped need not be specified® 

Continuation of Proceedings 

If a person on whom notice is served dies or if some other person hM 
succeeded to business after service of notice under this rule, no fresh notice is 
needed®®. 

Procedure 

Assessment procedure is assimilated to escapement procedure. (See Section 
9). . On failure to produce accounts or materials there may be assessment to best 
of judgment® 0 . - ’ ‘ - 

Powers of assessing authorities 

See section 9 and Powers and Duties of Officers ’* under ** Analytical 
Study of the Taxation Law ” Introduction* 

Inqidry Appeal and Revision 

Power of inquiry is specifically mentioned in the rule. i.JSfee potions II and 
12. For Powers and Duties of Appellate and Revisional Authorities,” See under 
** Analytical Study of the Taxation Law,” Introduction. ^ ^ i 

Forms ^ee Sub-rule 4. ^ 

' 18. (1) An assessing, appellate or revising authority at my 
time within two years feom the date of any order ^passed by^-hiih, 
rectify any mistake apparent from the record. ” 

Provided that no such rectification which has the, effect o£ ephano- 
ing the assessment shall be made unless the Assessing authoiriity has 
given notice to the dealer of his intention to do so and has allowed hippL 
a reasonable opportunity of being heatd. v 

23. A,I.R. 1936 Bang. 219 (S.B). 1943 Bom. 102, 

24. 1942 I.T,R. 79. A.I.R. 1940 28. 1942 LT.R. 435. 

P.C. 124. ' , , , A.LR. 1940 Bqm. 132. Soprce of 

25. A.I.R. 1940 P.0. 124. 1942 .Inboipe that has" escaped nee^ not ,bo 

79. 1941 I.T.R. 618. speeafied. 

26. A.LR. 1928 Mad. 257. A.LR. 29. A.I.R. 1934jlifyd.,63. , 

1936 Lah. 897. ^ ‘'r 7 " ^ 7. ^ A.I.R. l^t Lah. 8^. ^ 

27. Letter held siiMoxmi* * ^ 30. 34 O.W.1N. 1093 (F,(B). 

A.LR. ”1934 Cai: ”515. A.I.R. 
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(2) Where such rectification has the effect of reducing the 
assessment the assessmg authority shall make any refund which may 
be due to the dealer. 

(3) Where any such rectification has the effect of enhancing 
fcho assessment, the assessing authority shall serve on the dealer a revised 
notice in Form B appended to the Madras General Sales Tax (Turn- 
over and Assessment) Rules, 1939, and thereupon the provisions of the 
Act, the said rules and these rules, shall apply as if such nofcice had 
been served in the first instance. 

(4) Notwithstmidvng anything contained in sub-rule (i) rectifica- 
tion of any mistake apparent from the record relating to the year endmg 
31$t March 19M shall not be made after the 31st March 1947 under the 
said sub-rule* 


Comments on Rule 18. 

This rule is framed under section 19 (2) (g) 

The power of rectification, is to be exercised by tbo authority that passed 
the prior order. Thus, the assessing authority may rectify the mistake xn the 
order of assessment and the appellate and the revisional authority may rectify 
the mistake in appellate and revisional orders respectively. 

Mistake^ meaning of 

From 1st January the period of limitation has been extended to two years. 
The period fixed before the amendment to the rule was only one year. The prin- 
ciple m Clause (4) which is a transitional provision is this ; Under the unamended 
ri5e assessment, etc., for 1945-46 had become final as the period of hmitation fixed 
had expired. This sub-rule saves the assessment, etc., from the operation of the 
new rale which extends the limitation to two years. 

Mistake means a shp made not designedly but by forgetfulness or mischance. ^ 
The rulei overs only bom juU mistakes as to the manner in which assessments 
should be made. ^ 

A case decided under Section 35, Income-Tax Act, illustrates what a ‘mistake 
is for the purpose of the Income-Tax Act and for the purpose of this rule as well. 
A person who was really the owner of five concerns deliberately submitted returns 
sedately for the five concerns as though the concerns belonged to different per- 
sons. But when the real fact was known to the authorities who proceeded to 
^ess all the eonoems together, the assessed applied for reduction of assessment 
pleading that there was a mistake and that another concern had sustained much 
loss. It was held that there was no mistake at all, much less a mistake apparent 
on the record as the act of assessee was deliberate. ^ 

OoUection of tax at a low rate 0-1-0 instead of 0-1-3 was held to bo a mis- 

a^^rent from the record. * 

Rules 17 & 18 not mutually exclusive 

Eules 17 and 18 not bein^ mutuahy exclusive, even in respect of mistake 
remediable by rule 18, proceedings can be taken under rule 17. * 

Reopeifiilg.’— Until the expiry of the period fixed for alteration or recti- 
fication an assessment cannot be said to be nnal and within the limits allowed by 
the tTO rules, the assessment can be altered. ® 


1. 66 L. J.Q.B. 74 (1899) 2 Q.B* 273. 

2. AJ.R. 1926 Pat. 362. ‘ 

3. A.I.R. 1927 Lah. 421. 


4. A.I.B. 1939 Bom. 362. 
6. A.I.B. 1938P.0. 176. 
A.I.E. 1939 Bern. 362. 
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After the expiry of the period fixed the original or even the revising 
authority cannot reopen and correct or rectify the assessment. G.S.T.R. 14 must 
be read subject to rules 17 and 18. ® 

Eectification by enhancement -without notice is ultra vires^ ’ 

Powers of Appellate and Revlslonal Authorities. See under Analytical Study 
of the Taxation Law ” Introduction. 

Effect of revised notice. — ^AIJ the provisions relating to collection (Section 10) 
and effect of failure to pay (offence under Section 16) operate. 

Rectification and Finalisation. — Finalisation of a provisional assessment is 
different from rectification of a final assessment. Note that there is no period 
fixed for finalisation of assessment. * 

Appeal and Revision. — ^Appeal and Revision lie against rectification. 

Part VI — ^I'Iisoellaneous. 

19. If a dealer or licensee enters into partnership in regard to 
his business, he shall report the fact to the assessing authority within 
30 days of his entering into such partnership. The dealer or licensee 
and the partner shall jointly and severally be responsible for the 
payment of the tax leviable under the Act. 

20. If a partnership is dissolved, every person who was a partner 
shall send a report of the dissolution to the assessing authority within 
SO days of such dissolution. 

21. If the business carried on by any dealer or licensee is dis- 
continued, the dealer or licensee or, if he is dead, the legal representative 
shall notify to the assessing authority the fact of discontinuance of 
the business within one month of the discontinuance. 

Oomments on Rules 19 to 21. 

Tbe rules are framed under section 19(2) (e). 

If the officers are not notified, under rules 20 or 21 there is a risk of assessing 
authority holding that the business continues and taxes and licence fees may 
have to be continually paid. Failure to notify is an offence See G.S.T.R. 
32. Dissolution of partnership may be, by agreement (Section 40, Partnership 
Act) or by reason of expiry of term fixe^ or completion of undertaking for which 
firm was started, or by death of partner, or by the adjudication of a partner as 
insolvent (section 42) or by the giving of notice by a partner if partnership is at 
will (see section 43). A partnership may be dissolved by Court for sufficient 
cause (section 44). 

Rules 19 to 21 provide for intimation in case of (i) entering into partner- 
ship, and (ii) dissolution of partnership, and (iii) discontinuanee of business. 
But when a person who was not previoudy carrying on business is taken into an 
existing partnership, there is no specific provision for notifying. But it is safe 
to notify. 

Discoufinuance. — Discontinuance means complete cessation. More absence 
of business for sometime or the existence of some period of inactivity does not 
affect the question If a business carried on by A & B is continued by B, A 
going out of it, it is not discontinuance. But if on the business being stopp^, 

^ 6. A.I.E. 1938 P.C. 175. A.I.R. 8. 1947 (1) MX. J. Short Note* U 
1927 Lah. 421 and A.I.R. 1927 Lah. Case under the present Act. 

428. But A.I.R. 1928 Mad. 257 not 9. A.I.R. 1936 Mad. 267. 
correct. 10, A.LR, 1941 Mad. $05. 

7. AJ.R. 1929 Lah. 326. 
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a new business is started without taking over the assets and liabilities of the old 
firm it is a discontinuance of the old firm, n The tax payable by firm prior to 
discontinuance can be demanded from the |)artners jointly and severally, 

Tax liability.— Joint and several liability of partners for tax See 1947 (2) 
hHiJ. 265. 

22. In the case of any guardian, trustee or agent of any minor 
or other incapacitated person carrying on . a business on behalf of and 
for the benefit of such minor or other incapacitated person, the tax 
shall be levied upon and recoverable from such guardian, trustee or 
agent as the case may be, in like manner and to the same extent as it 
would be leviable upon and recoverable from any such minor or other 
incapacitated person, if he were of fuU age or sound mind and if he 
were conducting the business himself ; and all the provisions of the 
Act and the rules made thereunder shall apply accordingly. 

23. In the case of business owned by a dealer whose estate or any 
portion of whose estate is under the control of the Court of Wards, 
the Administrator-General' the Official Trustee or any Eeoeiver or 
Manager (including any person whatever his designation, who in fact 
manages the business on behalf of the dealer) appointed by, or under 
any order of a court, the tax shall be levied upon and recoverable 
from such Court of Wards, Administrator-General, Official Trustee, 
Keceiver or Manager in like manner and on the same terms as it would 
be leviable upon and recoverable from the dealer if he were conducting 
the business himself ; and aU the provisions of the Act and the rules 
made thereunder shall apply accordingly. 


Comments on Rules 22 to 28. 


The roles are framed under Section 19 (2) (d) and (e). The provisions relating 
to levy assessment and collection of tax is made applicable to beneficiaries 
(minors, incapacitated persons, etc.) whose representatives (trustees, agents, etc.) 
are brought within the tax system on behalf of the estate. 

The representatives are not strictly dealers except for the purpose of levy 
and collection pf tax. 

^ . Incapacitated persons. — Minors, lunatics and idiots are incapacitated 
persoriB in the eye of law since they have not the capacity to contract. 
If business is carried on their behalf the persons in management, e.g., trustee 
etc., are made liable. 

Control oi Court ol Wards. ^ — Under Section 9 of the Madras Court of Wards 
Act (1 of 1902) the Collector of the District may in certain cases take steps for 
the immediate protection of the property of a disqualified heir. 

Control by the Adminis^ator-General. Section 9 of the Administrator- 
GeneiaFs Act (3 of 1913) provides for administration by the Administrator-General 
of estates of ]^rsons other than persons exempted under that Act, if no person 
trustee as applied for probate or letters of adiuinistration of the estate of the 
deceased. : I . 


: control by the Offl^al Trustee. Under Sections 8 and 9 of the Official 
TrusteM, Act (2 of^ 13^) an Uncial Trustee may be appointed trustee of propel^ 

U (1942) liT.Tt. '633.^(1944) I.7.E. 367. 1. See Sections 40 to 42.In'cptoe 

(194Q'|.T.B. 634: ' ‘ Tax Act, 

12. A,LR.1937Mtt4.800‘ 
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by a person in a settlement or in a will, or tbe HigH Court may appoint an Official 
Trustee, as trustee of property under section 10 of that Act. _ . j 

Manager or Receiver appointed by Court. ^ — ^The reference is to appointment 
of receivers hy Courts in suits under Order 40, Rule I, 0«P.C. or to receivers 
appointed under section 44 of Specific Relief Act as part of the relief prayed for 
in the suits, 

24. An assessing or licensifig authority may require any person 
whose ^evidence he considers necessary for the purpose of any enqm^ 
under ^the Act, or the rules made thereunder to appear before him 
and giye evidence 

Any assessing or licensing authority may examine such person 
on oath or affirmation. 

25. An assessing or licensing authority shall have all the powers 
conferred on a court by the Code of Civil Procedure, 1908, for the 
purpose of securing the attendance of persons or the production of 
documents. 

26. The assessing or licensing authority shall issue a summons 
for the production of a document or the appearance of any person 
in Form IX. 

27. The powers conferred on an assessing or licensing authority 
by rules 24 to 26 may also be exercised by an appellate or revising 
authority. 

27-A. A person appearing before a licensing, assessing, appellate 
of revising authority to give evidence in an enquiry under the Act 
or the rules made thereunder shall be paid travelling allowance and 
batta at such rates as may be fixed by the Provincial Government 
from time to time. 


Goinments on T. R. 24 to 27-A 

The rules are framed under Sec. 19(2) (h). 

Oath or affirmation. — Oath is an appeal to God to witness the truth of a state- 
ment made. An affirmation is a decl^tion without oath. The latter is allowed 
to be made in the case of certain religionists who object to take oath {e.g,, Hindus 
and Mahomedansi.) 

Procedure, powers and privileges of Courts get attracted to proceedings under 
the Act. The Original Appellate and Revisional authorities have powers to sum* 
mon persons and documents and compel such attendance or production. 

It is not clear whether proof of facts by affidavits js permissable^-A. 

The authority exercising powers must conform to elementary rules of 
Judicial procedure*, and conduct the case himself and not be dictated to, since he 
is a quasi judicial authority.® 

Person summoned may be exempt from arrest, since the taxing authority is a 
tribunal under Section 13o(2) C.P. Code*. 


2. 8eA A.I.R. 1939 P.C. 163. Need lA. The Central Provinces Sales- tax 
for appointment by Court. Act contains such provision. 

U %c. 5 and 6 oaths Act. . 2. A.IJB;. 1943 77. 

3. AXR. 1933Lah.214. 
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Assessing and licensing authorities.— /See Section 2 (a-l) Notification II 
and G.S.T.R. 6. 8ee “ Assessment " Licensing ” under “ Analytical Study of the 
Taxation Law ’* Introduction. 

Sununoning.— jSee Order XVI and Order V and Sections 27 to 31. 0. P. 
Code. 

Summons for Examination and duty to comply.— /S'ee XVI Rules i and 16 
C.P.C. 

summons for production of document only, and duty to comply.— Order 
XVT, Rules 1, 6 and 16, 0. P. Code. 

Person present being compellable to produce document or give evidence.— 
See Order XVI, Rule 7, 0.P. Code. 

Failure to comply and consequent issue of proclamation and attachment.— /Sfee 
Order XVI, Rule 10 C.P. Code. 

Withdrawal of proclamation on compliance.— /Sfee Order XVI Rule 11. 

Continued defaults effect of. — ^Eming, and realisation of fine by sale of attached 
property. See Order XVI, Rule 12 and Section 32 C.P.C. 

Authorities whether Court or public servant 

The authorities are pubhc servants. Whether they are Courts and whether 
offences in Chapter X & XI Penal Code, apply . — See Commentaries to Section 15. 

Commission 

The power of issuing commissions is not available. The provision here is 
unlike the corresponding provision of the Income-tax Act (Section 37 of that 
Act) i.A. 

Banker’s Books Evidence 

Procedure prescribed in Banker’s Books Evidence Act, 1891, can be followed 
and by issue of summonses. Banks can be made to disclose the contents of the 
books with reference to their constituents. 

28. Tie service on a dealer or licensee of any notice, summons 
or order under the Act or the rules made thereunder may be effected 
in any of the following ways, namely ; 

(а) by giving or tendering it to such dealer or licensee or his 
manager or agent ; or 

(б) if such dealer or licensee or his manager or agent is not 
fouhd, by leaving it at his last known place of business or residence 
or by giving or tendering it to some adult member of his family ; or 

(c) if the address of such dealer or licensee is known to the 
assessing authority, by sending it to him by registered post ; or 

(i) if none of the modes aforesaid is practicable, by affixing 
it ffi some conspicuous place at his last known place of business or 
residence. 


Comments on Rule 28 
The rule sets out the mode of service. 

(et). Manager or Agent— (0. P. Order 5, Rule 13, C.P.C.) 

** Hje* manager or agent contemplated by the nde is one Who 
an initiative and ^dependent discretion * A mere servant simply employed to 
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: is not an agent or manager within the meaning of the 


do a partienlar work 
rule”! 

(b) is not found. — {Cp. Order 5, Rnles 15 and 17) 

It is not clear whether these words haye the same meaning as the 
words “ cannot be found ” used in Order 5, Rule 15 and 17, C.P. Code, or whether 
the words cover even temporary absence of assessee or licensee or manager. A 
proper view seems to be to hold that before clause (6) is invoked, all reasonable 
attempts should be made to effect ^rvice as contemplated in clause (a). ^ 

(c) Registered post. Clause 27, General Clauses Act, also provides for ser- 
vice by such post. 

(d) Affixing. The operation of this clause can arise only if the other modes 
are not practicable. Affixing must be in conspicuous place. Leaving summons 
in a teapoy in an assessee’s^ house is insufficient. * Similarly, affixing at a place 
where an assessee never resided or carried on business is insufficient. 

Delivery to minor. — ^Delivery of notice on minor son of assessee was held 
valid especially when on previous occasions the minor son had received notice. * 

Notice iSae Forms, A2, B, Bl, B2 & C under T.R. 10, 11, 12 and U for 
dealers and licensees. There is no provision m the Act and rules which requires 
service of notice personally on the person proceeded against. For instance, in 
the case of a firm when notice is served on a partner all other partners can be pro- 
ceeded against under the Act since service of notice on one partner is sufficient 
service on all partners composing it. ® 

Sammons :—13ee Form IX and G.S.T.R. 20. 

Orders of original, appellate and revisional authorities.— /See T.R. 14 and 
G.S,T.R. 15. 


Absence of notice — effect. — ^Where notice is a condition precedent, its 
absence would invalidate the entire proceedings. ® 

Adjournment. Letter intimating adjourned date is merely an act of consi- 
deration. Being not dictated by terms of statute, even its omission will not entail 
any legal consequence.’ It need not be sent by registered post to absent party. ’ 

29. The following authorities may exercise the powers specified 
in section 16 : — 

(а) The Asastant Commercial Tax Officer, Deputy Commercial 
Tax Officer subject to the control and direction of the Commercial 
Tax Officer, the Deputy Commissioner of Commercial Taxes and the 
Board of Revenue ; and 

(б) The Commercial Tax Officer subject to the control and 
direction of the Deputy Commissioner of Commercial Taxes, and the 
Board of Revenue, 


, 1., GhUaley^s Gode» Volume 11, 

2. 19 Cal, 201, (Case under O.P. 
Code) 

3. A.I.R. 1929 Bom. 257. (Case 
under C.P. Code) 

4. A.I.R. i9?2, All. 374. CCase 

under Income-Tax Apt) - “ ^ 

18 a 


5. 1947 (2) M.L. J. 256. (Case under 
present Act) 

. 6. 34 Cal. 470, 

A.I.R. 1930 Mad. 836 (Case under 
Land Acquisition Act) 

7. AXR, 1930 Mad, 113/ 
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GommeBts on Rule 29 


This rule must be read with Section 16. 


30. (1) All particulars contained in any statement made, return 
furnished or accounts or documents produced under the provisions 
of the Act or of the rules made thereunder, or in any evidence given 
or afiSidavit or deposition made, in the course of any proceeding under 
the Act or the rules made thereunder, or in any record of any pro- 
ceeding relating to the recovery of a demand, prepared for the 
purpose of the Act or the rules made thereunder, shall be treated 
as confidential and the illegal disclosure of such particulars by any 
officer shall^be dealt with severely. 

(2) Nothing in sub-rule (1) shall apply to the disclosure— - 

(i) of any such particulars for the purpose of a prosecution 
under the Indian Penal Code in respect of any such statement, return, 
accounts, documents, evidence, affidavit or deposition or for the 
purpose of the Act or the rules made thereunder, or 

(ii) of any such particulars to any person acting in the exe- 
cution of the Act or the rules made thereunder where it is necessary 
to disclose the same to him for the purposes of the Act or the rules 
made thereunder, or 


(iii) of any such particulars occasioned by the lawful employ- 
ment under the Act or the rules made thereunder of any process for 
the recovery of any demand, or 

(iv) of any such particulars to a civil court in any suit to 
wMch the Government are a party, which relates to any matter arising 
out of any proceeding under the Act or the rules made thereunder, 

(v) of any such particulars occasioned by the lawful exercise 

by a public servant of his powers under the Indian Stamp Act, 1899 
to impound an insufficiently stamped document. ' 


Comments on Role 3o 

The rule moat be read with section 19 (2) (/) 

The rule is similar to section 64, Income-Tax Aot. 


The o^e^ of tte rule is to keep statements oonfidentdal as between the 
assessee and the department and against the whole world except for the 
purposes mentioned rule. The rule is intended to encourage assessees to 

m^ea fuU and ftee disclosure of all facts. i A Court cannot thwefore order a 
pa^rf the instoce of the other party to obtain certified copies of statements 

and returns ^ ^m. That would be evasion of the prohibition contained 

inthewotion. But the ,,documents are not rendered inadmissible in evidence if 

othwwiw they ^t mto Court. The prohibition is only against the taxing 
authorities disolosmg ihese matters coming within their pnrrtew • PurfhaT tlm 
as^canalwa^ w^yetheprivilegs.* He may hii^lf produce thTdomi- 
PM<ino<aon V the opportte paady, wad this rule fa not 


1. AXB. 1934 Hag. 181. 

2. AJJEL 1938B^..376. 
AXB. 1942Mhd. m. 
AJ.R. 1941 Had. m 


3. A.I.R. 19«‘Bom. 289. 
^ AJJk ISMAIL 114. 

0. AlA. Itl^Hsd. 168 
AXB. 184ftH«g.S77. 
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The return submitted by an assessee^ the order of assessment, the statement 
recorded by the taxing officer and even a statement prepared by the assessee as 
required by the officer in conformity with this Act are all Public documents in 
respect of which copies can be obtained® by the assessee. Since what is prohibited 
is only a disclosure to a third party or stranger, ® such certified copies can be 
used by the party assessee. 

Even disclosure to Income-Tax authorities is not permissible. ’ 

31. Where any payment by cheque is permitted by rules made 
under the Act, the cheque .shall be such as under the Madras Treasury 
Code is receivable by the Government Treasury concerned. 

Comments on Buie 31 

This rule must be read with section 10 and rules 13 and 15 of Turnover 
Rules which provide for payment by cheque. 

32. Whoever commits a breach of any of the following rules, 
namely, rules 6 (9), 6 (10), 11, 12, 19, 20 and 21 shall, on conviction 
by a Presidency Magistrate or a Magistrate of the First Class, be 
punishable with fine which may extend to one thousand rupees. 

Comments on Buie 32 

The rule must be read with section 19 (3) and section 15. 

See Commentary in section 15. 

33. Where a form has been prescribed by the Madras General 
Sales Tax (Turnover and Assessment) Eules, 1939, or these rules for 
the keeping or maintaining of any accounts or for the submission of 
any return, only the appropriate form printed under the authority 
of the Provincial Government shall be used for the purpose. 

34. The forms prescribed in this rules or in the Madras General 
Sales Tax (Turnover and Assessment) Eules, 1939, may be used with 
such variations in matters of detail as may be directed by the Board 
of Eevenue from time to time. 

Comments on Buies 33 and 34 

The rules make it obligatory to use the form prescribed in respect of main- 
tenance of accounts and the submission of returns and the use of the forms with 
necessary variations. Set forms of account X and XI and forms of return VT 
'and VILAS to A5. 

6. A.I.R. 1940 Mad. 768. 7. To safeguard against evasion of 

Unlike Section 54, Income-Tax Act, Central and Provincial Taxes, it is 
the rule ox>ntains no prohibition to necessary that this rule and the corres- 
the Court against summoning an ponding provision in Sec. 54, Income- 
officer to produce the assessment paper. Tax Act, be amended sk) as to permit of 

A.I.R. 1939 Madras 546. mutual exchange of assessment records 

and information relating to them. In 

Effect of prohibition in Income-Tax fact tbp Cochin. Sales Tax.Aot contains 

Act discussed. ' In6h provision, ^ 
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FORM I 

Application for licence 
[See rules 6 and 6 (2) ] 

To 

The Licening Authority. 

Sir, 

iy*^e residing at taluk 

district, request that I/we may be granted a licence (or my/our licence 
No. dated may be renewed) for the year ending 

the 31st March 194 — 

bullion and/or specie 

cotton and/or handspun yarn othei than 
handspuii yam and/or handspun yarn 
cloth woven on handlooms wholly with 

[a] for dealing in handspun yarn 

cloth woven on handlooms wholly or 
partly with mill yarn 

hides and/or skins whether as a tanner or 
otherwise 


or 


(b) for buying and selling goods for an agreed commission or 
brokerage on behalf of persons (including firms) in the province. 

2. I/We desire to carry on business at the shandies in the following 
places in the neighbourhood of my/our place of business mentioned in 
item 4 : — 


Name of the place where 
the shandy is held. 

3. I/W. for R.. 

' cheque 

only being the fee for the licence. 


Distance from 
place of business. 

(in words) 


A TVT /n turnover „ ^ was 

(in words) only. 


5. A description of my/our ^ - 

^ prmcipal place of business and the place 

of business of each of the branches below . 


6. In addition to the business for which licence is applied for 

we 

deal in the Mowing goods. 

Signature of appUcant{$), 

The tumover for the year immediately preceding the year for 
which application is made should be £u]:iiishcd* 
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(2) In the case of new businesses estimated turnover for twelve months 
should be given. 

(3) The turnover entered in item 4 should relate only the dealings in 
lespect of which licence is applied for. 

(4) An applicant for a licence for dealing in cloth woven on handloomfl 
must append a declaration as follows : — 

I hereby declare that I deal exclusively in cloth w^oven on handlooms 
wholly with handspun yarn.” 

Note — ^AVhere payment is made by cheque, the cheque should be such as under 
the Madras Treasury Code is receivable by the Government treasury concerned. 

FORM II CAS A]\IENDED] 

Licence to a dealer in bullion andjor specie 
[)Seenile6(5)] 

Licence ITo. , dated 

having paid a licence fee of Rs. (in words) 
only IS hereby licensed as a dealer in bullion and/or specie for the year 
ending at (place of business) 

subject to the provisions of the Madras General. Sales Tax Act, 1939/ 
and the rules made thereunder and to the following conditions : — 

(1) This licence extends only to dealings in bullion and/or specie 
and not to ornaments or other finished articles of precious metal. 

(2) Licensees who do submit returns under rule 11 or 13 of the 
Madras General Sales Tax (Turnover and Assessment) Rules, 1939, shall 
submit to the undersigned on or before the 20th day of Jxme in every 
year a return in Form VII showing the turnover of all the business 
done by them for the preceding year. 

(3) Licensees shall keep accounts showing the names and 
addresses of the persons from whom they bought or to whom they sold 
bullion and/or specie. 

(4) No correction in this licence shall be valid unless orderjgd 
and attested by the undersigned. 

Turnover as determined by the Licensing authority : 

Place 

Date Licensing Authority • 

Renewal of the Licence 

Turnover as 

Bate of renewal. Year for which determined 

renewed. by the licensing 
Authority. 


Signature of the 
Licensing Authority. 

W 


( 1 ) 


( 2 ) 


( 3 ) 
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E0RM IV 

Liceme to a dealer in hides and skins whether as a tanner or otherwise- 

[ See rule 6 (5) ] ‘ 

Licence No. dated, 

Laving paid a licence fee of Rs. (in words) 
only is hereby licensed as a dealer in hides and skins, whether as a 
tanner or otherwise for the year ending 

at (place of business) subject to the provisions of the 

Madras General Sales Tax Act, 19S9, and the rules made thereunder. 

Licensees shall keep accounts showing the names and addresses 
of the persons from whom they bought or to whom they sold the goods. 

No correction in this licence shall be valid unless ordered and 
attested by the undersigned. 

Turnover as determined by the Licensing Authority. 

Place 

Date ' Licensing AtithorUy. 


Renewal oj the. licence 


1 Hit© ot renewal. 

Year lor which 
renewed. 

Turnover as 
determined 
by the Licensing 
Authority. 

Signature of the 
Licensing Authority. 

(1) 

(2) 

(3) 

i w 



! 

1 

i 



FORM V [AS AMENDED] 

Lkenoe wider section 8 of the Madras General Sales Fax Act, 19S9- 

[ See rule 6 (5) ] 

Licence No-.- , dated 

having his place of business 

and having paid a licence fee of Rs. (in words) only is and hereby 
licensed under section 8 of the Madras ^neral Sales Tax Act, 1939, 
subject to the provisions of the said Act and the rules made thereunder 
and to the following conditions : — 

(1) No correction in this licence shall be valid unless ordered 
and attested by the under^ned. 

(2) The licensee shall aubnut to the undersigned on or before 
the liist day of May a return in Form Vi far the yearendiug 31^ Mafch. 
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(3) The licensee shall be exempt from the tax payable under 
section 3, sub-sections (1) and (2), only in respect of the transactions 
in 'w'hich the amounts for Avhioh the goods are bought or sold are in- 
cluded m the turnover of the principals or of the dealers from whom 
the purchases were made or would have been so included but for an 
exemption provided for under the Act. 

(4r) This hcence shall not apply to the transactions of the licensee 
otherwise than for an agreed commission or brokerage on behalf of 
known principals (inclufing firms) m the Province specified in his 
accounts in respect of each transaction or to the transactions of the 
licensee on behalf of non-residents. 

(5) The agreed commission or brokerage specified in the accounts 
shall be the entire remuneration of the agent and each legitimate inci- 
dental charge actually incurred by him in respect of insurance, trans- 
port, loading and unloading, godown rent, interest, correspondence, 
telegrams, the use of the telephone and the like shall be specified in 
the accounts separately, 

, • (fi) The licensee shall prove before the hoensing authority with 
necessary evidence that a transaction is exempt by virtue of this 
licence from the tax or taxes payable under section 3. 

• (7) Without prejudice to the generality of the foregoing condi- 

tions, every licensee shall, in particular — 

(a) If the transaction be one claimed as buying of goods on 
behalf of principals as specified in section 8. 

(i) Produce before the licensing authority the order iu 
writing from the principal, authorising him to buy the goods for agreed 
commission or brokerage. 

(ii) Prove before the licensing authority the date of receipt 
by him of the said order, 

(iii) Specify in the accounts with reference to the said 
order, the person from whom and the date' on which the goods were 
bought, the quantity so bought and the appropriation of the goods so 
bought on the date on which they were bought, 

(iv) Prove before the licensing authority by vouchers that 
he incurred the legitimate incidental charges referred to in condition 5; 
and that the commission or brokerage (the entire remuneration of 
the licensee) was agreed upon as commission or brokerage, 

(v) render a truthful account to the principal in Form X, 

and 

(vi) keep and produce before the licensing authority a 
meehaniealLy duplicated copy of the account so rendered ; 

(b) If the txansaotion be one claimed as soiling of goods on 
behalf of principals as specified in section 8, 
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P. V] 


(i) specify in his accounts the date on which he received 
the goods from the principal for sale for agreed commission or broker* 
age and the quantity so received and produce evidence of the date, the 
quantity and the order in writing from the principal authorising him 
to sell the good.^ for the agreed commission or brokerage, 

(ii) specify in his accounts the date on which and the 
person to whom the goods or portions thereof were sold in each trans- 
action, mentioning the quantity so sold, 

(hi) specify in his accounts the name and address of the 
person or persons to whose account or accounts the amount realized 
by each transaction of sale was credited, 

(iv) prove before the licensing authority, by vouchers that 
he incurred the legitimate incidental charges referred to in condition *5 
and that the commission or brokerage (the entire remuneration of 
the licensee) was agreed upon as commission or brokerage. 

(v) render a truthful account to the principal in Form XI, 
and 


(vi) keep and produce before the licensing authority a 
mechanically duplicated copy of the account so rendered. 


(8) The licensee shall obtain bills for purchases or issue serially 
numbered bills for sales and keep and produce them or copies thereof, 
as the case may be. Such bills shall specify also the names and 
addresses of the persons from whom the purchases were made or to 
whom the sales were made. 


(9) If in respect of one and the same transaction, the licensee 
had bought or sold the goods on behalf of more than one principal^ 
he shall not be exempt from the tax payable under section 3 in respect 
of such portion of the transaction relating to the principal or principals, 
as the case may be, as does not comply with the provisions of section 8 
and the conditions and restrictions herein contained. 


Turnover as determined by the Licensing Authority. 
Place., 


Date Lioeming Auihofity. 


Renewal of the Uceme 


Date of renewal. 

1 

! 

Year for which 
renewed. 

Turnover as 
determined j 
by the Licensing j 
Authority, | 

• 

Signature of the 
Licensing Authority. 

(1) 

(3) 

(3) ! 

W 
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FORM VI [AS AMENDED] 

JieLum to be mbmitted by a person liomsed mder section S 
of the Madras General Sales Ta% Ae(, 19S9 

[ See rule 6 (9) ] 

Na.me(s) of the liceusee(s) — 

Place of business — 

Licence No. , dated 

1, During the year ending 31st March 19 . I/we have acted as— 

(a) Selling agent(s) for the princijpals mentioned in the 
annexed statement. 

Total amount for which sales were effected — 

groundjiut ^ 

(i) buying agent(s) in^ cashew for the priu* 

untaimed hides and, or skins 
cjpals mentioned in the statement annexed. 

Total amount for which purchases were made— 

(o) buying agent(s) m respect of other articles for (he 
principals mentioned in the statement annexed. 

Total amount for which purchases were made — 

Grand total under (a), (6) and (c) — 

A statement in the form annexed detailing the 
transactions under {<?), (6) and (c) is appended. 

2, The amount for which I/we sold goods un^er {a) or bought 
goods under (6) or (c) of paragraph 1 on behalf of principals resident 
outside the Province is as follows : — 

(a) Es. (6) Rs. (e) Rs* 


Note l.^The turnover of transactions carried out on behalf of principals resi- 
dent outside the Province should be included in a return in Form A, A-1 or A-3 
as the case may be under the Madras General Sales Tax (Turnover and Assessment) 
Rules. 

Note 2. —If any of the transactions included m paragraph 2 above relate to 
hides and skins or m articles exempted from taxation under the Act, the turnover 
of bueVartideB should bo shown separately in respect of each dase of suoh artioles. 
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Total amount Total amotmt 

for which for which 

Name of the goods were goods were 

principal sold during bought dining 
Serial number. with the the year under the year under 

address of paragraph paragraph 

his place of i {a) on behalf 1 (b) on behalf 

business. of the principal of the principal 

in column (2). in column (2). 

W (2) <3) (4) 

Amounts recmved 
from the principal 
in column (2) 
towards commis- 

Xotai amount for Amounts taken by sion and other 

which goods were the licensee items mentioned 

hougSt during towards commission in the accounts 
the year under and other in addition to the 

paragraph 1 (c) items mentioned amounts specified Remarks, 
on behatf of the in the accounts in column (4) or 
principal in from the column (5) in res* 

colninn (2). amount in pect of trans- 
column (3). actions included 

m para, 1 (6) or 1 (o), 

(5) («) (7) (8) 

Sigmture of Hcenseeis), 

FORM Vll. 

Attnml rehmi submitted by licensees othe) than dealers in hides 

and skins. 

[ See rule 6 (10)] 

Name (s) of the licensee(s) — 

Place of business — 

Licence No. , dated 

Duiing the year ending 31st March the turnover 

of my/our business has been as follows : — 

1. Transactions covered by the licence — m, a. p, 

(i) Bullion and/or specie , , 

(ii) Cotton 

(iii) Cotton yarn other than handspun yarn . . 

(iv) Handspun yarn 

(v) Cloth Woven on handlooms wholly with 

handspun yarn 

(vi) Agency business 

(vii) Cloth woven on handlooms wholly or 

partly with mill yarn 

2. Business not covered by the licence . , 

Total « * 
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I/We declare that to the best of my/our knowledge and belief 
the information furnished in the above return is true and complete 
and that it relates to the year ending 31st March. 


Signature of Ucen$ee{$), 

Note-— The turnover at the place of businesss should include the turnover 
at the shandies, if any, covered by the hcence. 


POEM VIII 

Application for rebate under section 7 of the 
Madras General Sales Tax Act, 1939. 

\See rule 9] 

I/We residing at taluk 

district request that I/we may be granted a rebate of tax under section 
7 of the Madras General Sales Tax Act, 1939, in respect of the sale of 
goods specified below : — 

1. Name(8) and postal address(es) of applioant(s). 

2. Nature and description of articles sold. 

3. Aggregate amount for which sold. 

4. Name(s) and address(es) of person(s) to whom 

sold. 

5. In the case of assessees under rule 13 of the 

Madras General Sales Tax (Turnover and 
Assessment) Rules, 1939, the month in 
which the amount under item 3 was in- 
cluded in the return of turnover. 


I/We declare that to the best of my/our knowledge and belie ' 
the information furnished in the above statement is true and complett 
and that it relates to the month of 


Place. 


Bate/ 
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Form of summons under tlie Madras General Sales Tax Acf, 1939 
{Madras Act IX of 1939). 

[ See rule 26 ] 

Summons to appear in person and/or to produce documents. 
To 


Whereas your attendance is necessary 

Whereas the following documents (here describe the document 
to give evidence 


in sufficient detail to permit of their identification with reasonable 
certainty) are required 

with reference to an inquiry under the Madras General Sales Tax 
Aotj 1939 (here enter briefly the subject of the inquiry) now pending 

before me, you are hereby summoned, j — ^ 

to produce, or cause to be 


— 5 > ^before me on the day of 

produced, the said documents 

19 , at o’clock at (place) (and not to depart thence 
until permitted by me).*- 


Given under my hand and seal this day of 19 , 

(Seal). 


Signature. 

Official Designation. 

* These words should be omitted where the summons is for the production 
of documents only. 
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Form oj Account to be kept by pereans licensed under section 8 tk respect of transactiom oj buying 

goods on behalf of Principals, 
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'(pe^oeds imui 
-vdes mo^j qovg) pojinotii Aj^'en 


•(noic^'BjQuutnej ©ait^^tto) 
©S-ejoitoiq JO trotssTTnnioo psaiSy 


•i^qSnoq ©J9 Ai 
epooS uioqiA tnojj uosiod 
0q(^ pi-ed iCqw'^o'B {^morn's ©qx 


•pej^jqep ©jeydL tioj£ qotqAL no ©if-ep eqx S 


•(^qSnoq 0I9 m upooS eq-^ moqAL tnojj 
noBjad 0q!j o*; prud 'jirnoTinff ©qx ^ 


•c^qBnoq apooS jo iC'^^n'enb ©qx p 


':).qSiioq ©ao^ spuoS ©q(j uioqjA uioaj ^ 
iiosj^ ©q^^ jpo sflo.rppn pun ©urnu ©qj^ § 


W^“oq 5- 

aj©A\ epoos ©q) tfoiqAv uo ©^np ©qx 


‘UOdu 

2 poej^Sn (©©gu©oq ©q> jo uot'j.uiaimutoj 2 
‘S ©jiiju©) ©^njdqojq jo uoiseiunno© ©qx 


’jCm jt ©q-^ pun pejQpjo epooSJ 
: ©q(> |o uoT'j.dposep pun ©t| 




•j9p«o |o ^paoai JO «^nQ ^ 


•spoof ©qf^ /nq o<j jopjo jo ©^n(j 



mmtxi[New] 

Form qf Acc&utit to he Jcept by persons licensed under section 8 in respect of transactions of 

goods on behalf of Principal 
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•(pogtosdfi iCrpQ.'ei 
qo«9) pBjinotit 
•%ois p^Twpptn 


•(uoi^uiaimtaaj Qip^ue) 
33iMa:^oiq lo noiBsrnrtaoD pooi^ 


•p^ipdjo '^tnioniB sqx 


•pO^fpoRj otoajl noi qoiqA no o|\jp oqx 


frq:^ nfoaj p&^oeqoo iC|fenpB ^tmonr-p eqx 


\o 

'W' 

CM 

-2 

0 

5) 


•pios raoipkv 

0 } Jiosjod dq; jo 9<^^Jpp'« pnB ©rarn sqx 


•ptos A'li^nunib aqx 


t 

•0 


•aiBw ja aqx 


‘Uodn 

pddige (©©8ii©©q ©qi jo noxioieanui©! 
Mc^n©) 93Bi9qojq *fo uox8srannof» aqx 


-p9Ap3©JL 

gpoO0 jfo tfotjdtiossp pxTB 




■8pO<J0 10 JO 
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XOTIPICATIONS 
I 

In exercise of the powers conferred hy sub-section (3) of section 1 
of the Madras General Sales Tax Act, 1939 (Madras Act IX of 1939), 
His Excellency the Governor of Madras is Hereby pleased to appoint 
the 1st day of October 1939 as the date on which all the provisions of 
the said Act (except section 1 which has already come into force) shall 
come into force. (No. 722, Fort St George Gazette, dated 29th August 
1939). 

In exercise of the powers conferred by section 1, sub-section (2), 
of the Madras General Sales Tax (Amendment) Act, 1947 (Madras Act 
XXV of 1947), His Excellency the Governor of Madras hereby appoints 
the 1st day of January 1948 as the date on which all the provisions of 
the said Act (except section 1 which has already come into force), shall 
come into force (issued as No. 713, Fort St George Gazette, dated 
17th December, 1947). 

In exercise of the powers conferred by section 1, sub-section (2) 
of the Madras General Sales Tax Act Act XVI of 1948), His Excellency 
the Governor of Madras hereby appoints the 1st day of September 
1948 as the date on which section 2 of the said Act shall come into 
force (No. 781, Fort St, George Gazette, dated 31st August 1948). 

Comments 

These notifications must be read with Section 1 (3) of the main Act of 1939 
and Amendment Act XXV of 1947 and Section 2 of Act XVI of 1948. 

n 

(i) 

In exercise of the powers conferred by clause (u-1) of section 2 and 
sub-sections (1) and (2) of section 14 of the Madras General Sales Tax 
Act, 1939 (Madras Act IX of 1939), His Excellency the Governor of 
Madras is hereby pleased — 

(1) to authorize — 

(а) Assistant Commercial Tax Officers to exercise the powers 
of an assessing authority in the case of dealers whose turnover does not 
exceed twenty thousand rupees ; and 

(б) Deputy Commercial Tax Officers to exercise the powers of 
an assessing authority in the case of dealers whose turnover exceeds 
twenty thousand rupees : 

Provided that — 

(i) in the ease .of a dealer on carrying business in more than 
one revenue taluk within the same revenue district, the assessing 
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authority shall be the Deputy Commercial Tax Officer ha\nng jurisdic- 
tiou over the area in which the head office or the principal place of 
business of the said dealer, is situated ; and 

(ii) in the case of a dealer carr 3 dng on business in more than 
one revenue district, the assessing authority shall be the Deputy Com- 
mercial Tax Officer of the revenue districts having jurisdiction over the 
area in which the head office or the principal place of business of the 
said dealer is situated and if such head office is outside the Province, 
the Deputy Commercial Tax Officer of such one of the revenue districts 
concerned as the Board of Eevenue may by general or special order 
authorize in that behalf ; 

(iii) for purposes of registration under Section 8-A of the 
said Act, the Assistant Commercial Tax Officer having jurisdiction 
over the area in which the principal place of business of the dealer is 
situated, shall be the assessing authority [clause added as per notifica- 
tion in the Fort St George Gazette, dated 17th February, 1948.] 

(2) to empower all Commercial Tax Officers, Deputy Commercial 
Tax Officers and Assistant Commercial Tax Officers to require dealers 
carrying on business in any kind of goods to produce before them, the 
accounts and other documents, and to furnish any other information 
relating to such business ; and 

(3) to anthorize aU officers of the Eevenue Department not 
lower in rank than a Eevenue Inspector, all officers of the Excise and 
Police Departments not lower in rank than a Sub-Inspector and all 
Commercial Tax Officers, Deputy Commercial Tax Officers and Assistant 
Commercial Tax Officers to inspect at all reasonable times the accounts 
and registers maintained by dealers in the ordinary course of their 
business, the goods in their possession and their offices, shops, godowns, 
vessels or vehicles. (No 819, Fort St George Gazette, dated 15-9-39.) 

(ji) 

Assistmt Commercial Tax Officer of Kolkgal authorised to exercise 
poioers of the Deputy Commercial Tax Officer also in Kollegal taluq. 

His Excellency the Governor of Madras hereby directs that the 
Assistant Commercial Tax Officer of Kollegal in the Coimbatore Dis- 
trict shall exercise the powers and perform the functions of a Deputy 
Commercial Tax Officer also in the said taluq under the provisions of 
the Madras General Sales Tax Act, 1939 (Madras Act IX of 1939). 

This notification shall be deemed to have come into force on 
the 1st July 1948. (No. 732, Fort St George Gazette, dated 17-8-48.) 

Comments 

In Notification (i) Clause (1) must bo read with section 2 (a-i) and Section 8, 
and clauses (2) and (3) must be read with section 14 (1) and (2). 

10a 
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HI 

Act a^id Bvies — Afjplkahhty to Raihmy kmds avd 
fn Partially BxdludM areas, etc, * 

Main a'tid A)nendiny Act. — Tlie Act and rules are not in force in the 
Railway land in Madras States (Fort St. George Gazette, dated Sth 
September, 1939^1 

The Act as amended and Rules as amended are in force in the 
Agency Tracts also {J^ort St. George Gazette, dated 26th September 
1939 and 23rd December, 1947) 

Comments 

The changes introduced in the Act and rules in relation to Agency ti’acts are 
of a miner character necessitated by the constitutional position of the areas 
under the Government of India Act, 1938. Though Banganapalle and Pudukotta 
have merged with the Madras Province, this Act has not yet been made 
applicable to the territories The JTotification issued must be read with Section 
1 (2) and 2 (g) of the Act. 


APPLICATION OF THE LAW TO MERGED AREAS 

(Bangampalle and Puduhottai) 

In exercise of the powers conferred by section 4 of the Extra- 
Provincial Jurisdiction Act, 1947 (Central Act XL VII of 1947), read 
with the notification of the Government of India, in the Ministry 4f 
States, No. 176-lB, dated 23rd March 1948, and of all other powers 
enabling him in this behalf, His Excellency the Governor of Madras 
hereby makes the following order, namely : — 

1. The Madras General Sales Tax Act, 1939 (Madi’as Act IX of 
1939), as amended from time to time shall, subject to the provisions 
of this order, apply to the States of Banganapalle and Pudukottai as 
if the said States formed part of the Kurnool and Tiruohirapalli districts 
respectively in the Province of Madras. 

2. In the said Act — 

(1) In section 1 for sub-section 3, the following sub-section 

shall be substituted, namely : — (3) It shall come into 
force on the 1st day of November 1948.’’ 

(2) In section 3, sub-section (4) the proviso shall be omitted. 

(3) In section 8 B — 

(i) in sub-section (1), in the proviso, for the expression 
1st day of April 1948 ”, the expression ‘‘ 1st day 
of April 1949 ” shall be substituted ; 
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(ii) in sub-section (2), for the expression 1st day of 
April 1947 ” the expression ‘‘ 1st day of November 
1948 shall be substituted. 

(4) in section 19, sub-section (4) shall be oinitted. 

3. The said Act shall supersede the corresponding State Act (by 
whatever name called), if any, at present in force in the said States. 

4. Any court, tribunal or authority may construe the provisions 
of the said Act applied by this order to the said States and of any 
notification, order, by-law, rule or regulation made or issued there- 
under with such modifications not affecting the substance, as may be 
necessary or proper in order to adapt them to the matter before the 
Court, tribunal or authority as the case may be (No. 961, in the Fort 
St George Gazette, dated 19-10-48). 

Comment 

This notification must be read with Section 2{g) of the Act. 

The Provincial Gk)vernment exercising powers conferred on it 
by the Central Government (preamble above) applies the Madras 
General Sales Tax Act to the States of Banganapalle and Pudukottai 
(clause 1 above) from 1st November 1948 [cl. 2(1)] and the State Sales 
Tax Acts, if any, in force in these merged areas get automatically 
repea^d (cl. 3) from that date. 

The territories of Banganapalle and Pudukottai are treated as 
parts of Kurnool and Tiruchiraipalli districts, respectively, (clause 1). 

In general, all the rules, notifications, etc., issued under the Act 
apply to the territories and the authorities exercising powers or consi- 
dering questions under this Act (taxing, licensing, appellate or reyi- 
sional authorities, magistrates, courts, etc.), are enjoined and permitted 
to construe the rules, notifications, etc., as substantially adapted to 
the merged areas (Banganapalle and Pudukottai) (clause 4). 

Clause 2(2) and clause 4 remove the normal conditions to the 
operativeness to the rules, viz,, approval of turnover rules by Legis- 
lative Assembly and previous publication in the Fort St George 
Gazette for four weeks, so far as their applicability to these terri- 
tories is concerned. 

In view of the fact that the Act and rules are made applicable 
only from 1st November 1948, necessary changes in the date of opera- 
tion of section 8-B are made. Unregistered dealers can continue to 
collect sales tax up to Ist April 1949 [clause 2 (3) (i)] in the territories 
of Banganapalle and Pudukottai. Similarly the obligation of a 
dealer in Banganappalle and Pudukottai to pay over to Government 
all taxes collected by him from his customers starts only from laC 
November 19^8, the date from which the Act and rules coin's into 
effect in the territories. 
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It is dear from the above notification that A.C*T-0**s and Dy. 
O.T.O.’s appointed by the Provincial Government {See Notification II 
which applies) can exercise powers within these merged areas. Simi- 
larly the C.T.O’s, of Kurnool and Triuchirapalli are the revisional 
and appellate authorities in respect of orders passed by licensing and 
assessing authorities in the territories of Banganapalle and rudu- 
kottai respectively. The Dy. Commissioner will be the revising autho- 
rity within the meaning of G.S.T.R. 14 in respect of assessment, etc. 
in Banganapalle, while the Deputy Commissioner of Madras will be the 
revising authority in respect of assessment, etc., in Pudukottai. The 
Commissioner of Commercial Taxes, Madras (Board of Revenue), has 
the ultimate revisional control in respect of both the territories (Ban- 
ganapalle and Pudukottai). 

For powers of original authorities, other authorities, etc., See 
Introduction. 

The obligations of licensees, assessees, etc., to submit returns, 
pay taxes, etc., apply to licencees, and assessees in the merged areas 
(See Introduction). 

Application of Rules and Notifications to merged areas 

A supplementary notification extends the .following rules and 
notifications as amended from time to time to the two merged areas 
(Pudukottai and Banganapalle), with effect from the 1st November, 
1948. 

L The Madras General Sales Tax (Turnover and Assessment) 
Rules 1939, 

2, The Madras General Saleh Tax Rules, 1939. 

3. Notifications relating to — 

(а) Assessing authorities (Notification II). 

(б) List of articles eligible for rebate under Sec. 7 of the 

Act (Notification V), 

(c) Rates of Tax applicable to dealers in vegetables and 

fruits (Notification IV, No. 716). 

(d) Exemption in respect of exports of raw jute (Notifica- 

tion IV, No. 717). 

(e) Exemption in respect of certain classes of agents of 

non-resident dealers (Notification IV, No. 368). 

(Notification No, 1159, published in the Fort St. George Gasiette, 
dated 23rd November 1948 — abridged.) 

Comments 

, This notification which can be read with clause 4 of the maiii notification 
’ (No. 061 above) sets out specificidly the rules and notifications issued ux|.der the 
Act, which are made applicable to the merged areas. 
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IV 

O') 

In exercise of the powers conferred by section 6, sub-section (1), 
of the Madras General Sales Tax Act, 1939 (Madras Act IX of 1939), 
as amended by Madras Act XXV of 1947, His Excellency the Governor 
of Madras hereby directs that dealers whose turnovers for the year 
1947-48 areas specified below shall pay tax in respect thereof under 
section 3, sub-section (1), of the said Act, as follows : — 

(1) A dealer whose turnover is not less than ten thousand rupees 
and is not more than fifteen thousand rupees during the said year 
shall pay a tax of seventy-two rupees in respect of his turnover upto 
and inclusive of the 31st December 1947 and a tax at the rate of three 
pies for every rupee in his turnover from the 1st January 1948 to the 
31st March 1948 (both days inclusive) ; 

(2) a dealer whose turnover exceeds fifteen thousand rupees 
but does not exceed twenty thousand rupees during the said year shall 
pay a tax of one hundred and eight rupees in respect of his turnover 
up to and inclusive of the 31st December 1947 and a tax at the rate of 
three pies for every rupee in his turnover from the 1st January 1948 
to the 31st March 19^ (both days inclusive) ; 

(3) a dealer whose turnover during the said year exceeds 
twenty thousand rupees, shall pay a tax at the rate of one per cent, 
of his turnover in respect of his turnover up to and inclusive of the 
31st December 1947 and a tax at the rate of three pies for every rupee 
in his turnover from the 1st January 1948 to the 31st March 1948 , 
(both days inclusive) [ No. 714, Fort St. George Gazette^ dated 17th 
December, 1947] 

(“) 

In exercise of the powers conferred by section 6, sub-section 
(1) of the Madras General Sales Tax Act, 1939 (Madras Act IX of 1939), 
as amended by Madras Act XXV of 1947, His Excellency the Governor 
of Madras hereby directs that every dealer in vegetables and fruits 
(other than canned, preserved, dried or dehydrated vegetables and 
fruits) whose annual turnover does not exceed twenty thousand rupees, 
shall, notwithstanding anything contained in Notification No. 714 
supra, pay tax under section 3, sub-section (1) of the said Act for each 
year including the year 1947-48 at the reduced rates specified below : 

(i) If his turnover is not less than ten Ninty-six rupees. 

thousand rupees but does not 
exceed fifteen thousand rupees. 

(ii) If his turnover exceeds fifteen One hundred and 

thousand rupees but does not forty-four rupees, 
exceed twenty thousand rupees. 

[ No. 715, Fort St George Gazette, dated 17th December, 1947. j . 
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(iii) 

in exercise of the powers conferred by section 6, sub-section (1) 
of the Madras General Sales Tax Act, 1939 (Madras Act IX of 1939), 
as amended by Madras Act XXV of 1947, His Excellency the Governor 
of Madras hereby directs that any person appointed by the Provincial 
Textile Commissioner as a ‘Eepresentative Buyer’ in the scheme oi 
distribution of mill cloth in the Province of Madras shall, with effect 
on and from the 1st day of January 1948, pay tax under section 3, 
sub-section (1) of the said Act at the reduced rate of one-half of one 
per cent, on his turnover. ( No. 716, Fort SL George Gazette, dated 17th 
December, 1947). This notification has been cancelled with effect from 
20 - 1 I 48 ((?. 0. 613, published in the Port St. George Gazette, dated 
30-3-48) 

(iv) 

In exercise of the powers conferred by section 6, sub-section (1) 
of the Madras General Sales Tax Act, 1939 (Madras Act IX of 1939), 
as amended by Madras Act XXV of 1947, His Excellency the Governor 
of Madras hereby exempts every sale of raw jute with effect on and from 
the 1st day of January 1948, from tax under section 3, sub-section (1) 
of the said Act, if the sale is for delivery outside the Province and deli- 
very is actually so made. (No. 717, Fort 8t, George Gazette, dated 
17th December, 1947.) 

(v) 

Banhs and indent and canvassing agents of nonrfesident deader 
emnpt from tax. 

In exercise of the powers conferred by section 6, sub-section (1) 
of the Madras General Sales Tax Act (Madras Act IX of 1939), as 
amended by Act XXV of 1947, His Excellency the Governor of 
Madias hereby exempts from all taxes payble under the said Act 

(1) banks in the Province of Madras ; and 

(2) every person in the said Province employed by a non- 
resident dealer otherwise than 

(i) as a mercantile agent as defined in the sale of goods 
Act, 1930, or . 

(ii) as an agent for handling goods or documents of title 
relating to goods or, 

(iii) an agent for the collection or payment of the sale price 
of goods or as a guarantor for such collection or payment. 

[No* 368, Fort St George Gazette; dated 18-6-48]. 

(vi) 

General tax reduced to one per cent from three pies per rupee in re$pe(^ 
cftrcmsactions in British Cochin, 

In exercise of the powers conferred by section 6, sub-section 
. (ly <£ iihe Madras General Sales Tax Act, 1939 (Madras Act IX of 
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1939), as amended by Madras Acfe XXV of 1947, His Excellency the 
Governor of Madras hereby reduces the rate of tax specified iii 
clause (6) of sub-section (1) of section 3 of the said Act from three 
pies for every rupee in the turnover to one per cent of the turnover in 
respect of the transactions of dealers in British Cochin area (Fort 
Cochin). 

This notification shall be deemed to have come mto operation on 
tlie 1st August 1948. 

[No. 734, Fort 8t. George Gazettey dated 7-8-48], 

(vii) 

No Notifications have been issued falling under G. S. T. K. 6 (12). 

Comments. 

Bee sections 3, 6 and 14-A Commentaries, 

See also Introduction ** Note on Transactional Law, 1947-48 

V 


In exercise of the powers conferred by section 7 of the Madras 
General Sales Tax Act, 1939 (Madras Act IX of 1939), His Excellency 
the Governor' of Madras is pleased to notify the following finished 
articles of industrial manufacture as those in respect of which a rebate 
shall be allowed under the said section : — 

Articles 


1 Agricultural implements and 
appliances. 

^ 2 Aiumimumware. 

3 Bone grists, bone meals, 

steamed horn and hoof meal, 
steamed and unsteamed 
leather meals. 

4 Bricks and tiles. 

5 Chemicals. 

6 Carpets. 

7 Cement. 

8 Coffee as roasted berries or 

"powder.* 

9 Coir manufactures. 

10 Condiments. 

11 Confectionery. 

12 Cotton cloth including surgical 

wadding. 

13 Electroplated ware, 

14 Enamelware. 

16 French polish. 

16 Furniture and other wood 

manufactures. 

17 Glassware, 

18 Hosiery. 


19 Ice and dry ic^ 

20 Industrial machinery and other 

products of engineering works, 
workshops, foundries, etc. 

21 Ink, 

22 JevrcUery. 

23 Jute manufactures* 

24 Lace. 

26 Leather goods and boots and 
shoes. 

26 Manures. 

27 Matches. 

28 Medicinal preparations. 

29 Metalware. 

30 Oil-cakes and vegetable oils. 

31 Paper, photomounts, albums, 

comers & folders. 

32 Pencils. 

33 Pith helmets. 

34 Pottery and ceramic goods 

other than pipes. 

35 Printers’ type, spacing m^te^ 

rials and furniture. 

36 Quinine. 

37 E#ofingfelt. 
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-(oontd.) 

38 Ropes. 

49 Syrups and essences. 

39 Sandalwood oil. 

50 Slabs and marbles. 

40 Silk goods. 

51 Bangles and buttons & beads. 

41 Silverware. 

52 Artificial silk goods. 

42 Soaps. 

53 Tinned or canned fruits, fish 

43 Steel manufactures. 

and provisions. 

44 Sugar. 

54 Fish oil and guano. 

45 Umbrellas— Assembled. 

55 Toilet articles and toilet ingre- 

46 Woollen manufactures other 

dients. 

than carpets. 

55-A Viscose capsules. 

47 Gold thread. 

56 Mats, mattings and brushes. 

48 Toys. 


[ No. 846, Fort St. George Gazette, Part I, dated 26tL September, 
1939, -with subsequent amendments ]. 


Comments 

The notification must be read with Section 7 and Buies 9 and 10 (G. S. T, 
Rules). Entry <‘beads” in item 51 was added by notification on 23-3-48* 

VI 

MISCELLANEOUS NOTIFICATIONS 

(i) 

In exercise of the powers conferred under Section 35, Court Fees 
Act, 1870, His Excellency the Governor of Madras is pleased to remit 
the fees payable upon the undermentioned applications and the docu- 
ments accompanying such applications : — 

Applications made under rule 5 (1), 6 (2), 6 (7), 6 (8) or 9 of the 
Madras General Sales Tax Eules, 1939 [Fort St. George Gazette, dated 
23rd April, 1940, page 549]. 

Comments. 

In view of the notification extracted above all kinds of applications for 
grant of licence, or renewal thereof and applications for rebate, need not be 
stamped. 

(u) 

Manufacturers selling cotton cloth or yarn to a persbn other than 
the consumer is permitted to recover sales tax payable under the 
local law (Textile Commissioner’s notification. Fort St. George Gazette, 
■dated 25th November, 1947.) 

Perhaps the percentages would be fixed by executive instructions 
by the Board of Eevenue. 
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NOTIFICATION IV 

Ownests of single comitry chehhu exempted from liability to sales tax for 
a period of one year from 1st Aprils 1948, 

(G. 0. Ms. No. 2945, Revenue, lOth December, 1948). 

No, 1336, 

In exercise of tbe powers conferred by section 6, sub-section (1) 
of the Madras General Sales Tax Act, 1939 (Madras Act IX of 1939), 
as amended by Madras Act XXV of 1947, His Excellency the Governor 
of Madras hereby exempts for a period of one year from the 1st April, 
1948, every person owning or having an interest in only one country 
oil chebku and dealing exclusively in the produce of such chekku from 
payment of any tax under section 3 (1) of the said Act in respect of 
such dealings subject to the condition that he shall take out a licence 
in the following form which shall be granted on payment of a fee of 
Rs. 6 (Rupees six only). 

LICENCE TO A DEALER OWNING A SINGLE COUNTRY OIL 

CHEKKU 


Licence No. dated Sri having paid 

a licence fee of Rs. 6 (Rupees six only) is hereby licensed as a dealer 
in oil and oil cake for the year ending 31st March, 1949 at 
(place of business), subject to the provisions of the Madras General 
Sales Tax Act, 1939, and the rules made thereunder and to the 
following further conditions : — 

(1) The licensee shall not own or have any interest in more 
than one country oil chekku. 

(2) The licensee shall deal exclusively in the produce, namely, 
oil and oil-cakes of his/her country oil chekku. 

(3) The licensee shall be exempt from sales tax on sales of oil 
and oil-cake produce in his/her chekku. 

(4) The licensee shall not collect any amount by way of tax 
under the provisions of the Madras General Sales Tax Act, 1939, 

(5) No corrections in the licence shall be valid unless ordered 
and attested by the undersigned. 

Place : 

Date Licensing Authority, 

(No. 1336, Fort 8t, Oeorge Gaz^tCy dated 21st December, 1948) 
Comments.-— (^€e page 76-A). 
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Model Appeal &; Revision Forms 


I 

APPEAL AGAINST ASSESSMENT 


jOne Rupee] 
Court Fee 
Stamp. 


The Commercial Tax Officer of {m&tdion the District) 
G.S.T.A. OF 194 . 

, son of 


To 


(Name, 
residing at 

Appeal under Section 11 6.S.T. Act and Rule 13 G.S.T. Rules 

. , finally for (mention year 

agamst assessment to tax . . „ — « — r- £ 

° provisionally for (mention year of 

of assessment, , Assistant Com m ercial Tax Officer 

^sessment, 


of 


Deputy Commercial Tax Officer 

dated . The appeal is filed agamst the 

entire assessment i. 

The order of assessment 


portion of assessment which is not admitted. 

served on appellant on and the notices served on appellant 

are enclosed herewith. 


on 


The tax demanded is not admitted and an application for stay 
of collection of tax pending appeal is filed herewith. 


or 

The tax demanded is paid under protest and the receipt is enclosed. 

or 

The instalments due up-to-date of appeal in respect of the admitted 
portion of the tax is paid and the receipt is herewith enclosed. 

I. (State facts) 

II. Appellant begs to submit that, for the following reasons 
amongst others, the assessment is opposed to law, and is unjustified 
by the facts and circumstances of the case. 

W 1 

> [State grounds seriatim and meet the points 
(b) etc. J in the order of the assessing authority ], 

f ’ 

III. Wherefore it is prayed that Your Honour be graciously 
pleased to set aside the assessment, and direct refund of tax paid*' and 
render justice. 
dO 
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1, , the appellant named in the above 

memorandum of appeal do hereby declare that what is stated herein 
s true to the best of my knowledge and belief, and that I signed this 
at on 


One Rupee 
Court Fee 
Stamp. 


APPEAL AGAINST OTHER ORIGINAL ORDERS 


Title, etc., as in Form above. 

Appeal under Rule 13 6.S.T. Rules against the original order of 
the Assistant OommeroM Tax (g^r 
Deputy Commercial Tax Omoer 
of order) The order is herewith enclosed. 

I. State facts 


II. Appellant begs to submit that for the following reasons 

assessing 

amongst others, the order of the licensing authority below is 

registering 

opposed to law, and is unjustified by the facts and circumstances of 
the ease. 


(а) *] [ Here state the grounds seriatim and meet 

y the points mentioned by the authority below 

(б) J in his order ] 

Verification and relief as above. 


ttt Twelve annas 

Court Fee 
Stamp. 

to 

ThB- COUMBBOIAL OtVIOEB OH 


Petition hob stay 
(!N« inA). 


Mis. Petition oh 194 . 

IN 6.S.T.A. of 194 

oh Coujbotion oh tax _ _ 

of operation of original order of anthoriiy below 
son rf f PaUiaMr. 

i AppdiUmt. 




IV] 


REVISION FORM- 


249 


Petitioner has filed an appeal against the Order of 
of authoritj) 


A.C.T.O. 


Dy. C.1.0. 

(state nature of order). Tke grounds 

of Appeal, it is prayed, may be read as part of this petition. Petitioner 
IB advised that he has a fairly good case in appeal, and he prays that 


pending appeal, the operation of the order of the licensing authority 

registering 

below be stayed. 

Petitioner, 


To 


IV 

REVISION 


Court Fee 
Stamp 
One Rupee 
and eight 
annas. 


The Commissioner of Commeboial Taxes 
Deputy Commissioner op Commeboial’ Taxes 

Board of Revenue, Madras. 


Bezwada-Coimbatore-Madras. 
6.S.T. Revision Petition op 194 . 
(Name) son of (name) . . Petitioner. 

Revision petition preferred by the abovenamed petitioner under 

Section 12 and Rule 14 G.S.T. Rules against the 

the Commercial Tax Officer dated , ,, 

(,tete the authority) =“ 


[The order of authority] 

*• assessing licensing or other original authority 

dated served on petitioner is enclosed herewith] 


The abovenamed Petitioner begs to prefer this petition for revision 
against the order of without filing an appeal since 


not appealable 
reason if any). 


I. Facts 


II. Rest as in Form II (Use the word Petitioner for Appellant] 

• If ReTdsioTi is preferred against an original order, state why no appeal 

wttff preferred. ^ 
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APPENDIX II 

THE OiraAN CONTRACT ACT 

[EXTRACTS] 

2. In this Act the following words and expressions 
Interprefcatioa clause fire used in the following senses, unless a contrary intention 

appears from the context : — 

{a) When one person signifies to another his willingness to do or to abstain 
from doing anything, with a view to obtaining the assent of that other to such 
act or abstinence, he is said to make a proposal : 

(b) When the person to whom the proposal is made signifies his assent 
thereto, the proposal is said to bo accepted. A proposal, when accepted, becomes 
a promise i 

(c) The person making the proposal is called the ‘‘ promisor,” and the 
person accepting the proposal is called the “ promisee ” : 

(d) When, at the desire ot the promisor, the promisee or any other person 
has done or abstained from doing, or does or abstains from doing, or promises to do 
or to abstain from doing, something, such act or abstinence or promise is called a 
consideration for the promise : 

(c) Every promise and every set of promises, ibrming the consideration 
for each other, is an agreement. 

if) Promises which form the consideration or part of the consideration 
for each other are called reciprocal promises : 

(g) An agreement not enforceable by law is said to be void : 

(A) An agreement enforceable by law is a contract : 

(i) An agreement which is enforceable by law at the option of one or 
more of the parties thereto, but not at the option of the other or others, is a 
voidable contract : 

D) A contract which ceases to be enforceable by law becomes void when 
it ceases to be enforceable. 

CHAPTER I 


Ob' the CoMMiTjJicA'noN, AooBrTiJsroB a 3 sj > Revocation of Peoposaes 
3. The communication of proposals, the acceptance of proposals, and the 
revocation of proposals and acceptances, respectively are 
Ct^nmumcation aocep- deemed to be made by any act or omission of the paxtj^ 
taneeB and revocation of proposing, accepting or revoking by which he intends to 
pioposs^ communicate such proposal, acceptance or revocation, 

or which has the ofiect of communicating it. 



4. The communication of a proposal is complete 
when it conies to the knowledge of the person to whom it is 
made. 


Tht^ communication of an acceptance is complete,*— 


as against the proposer, when it is put in a course of transmission to him, 
so as to he out of the power of the acceptor ; 


as against the acceptor, when it comes to the knowledge of the proposer. 
The communication of a revocation is complete, 


as against the person who makes it, when i1^ is put into a course of 
transmission to the person to whom it is made, so as to be out of the power of the 
person who makes it ; 

as against the person to whom It is made, when it comes to his knowledge. 
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R. 33 


lUttMmtwm 

(<i) *1 proposes, by letter, to sell a boiise to iJ at a certain pnce. 

The comiQunication of the proposal is complete when B receives the letter, 
(6) B accepts A'a proposal by a letter sent by post. 

The communication of the acceptance is complete, 

as against when the letter is posted ; 
as against B, when the letter is received by A, 

(c) A revokes his proposal by telegram. 

The revocation is complete as against A when the telegram is despatched. 
It is complete as against B when B receives it. 

B revokes his acceptance by telegram. revocation is complete as 
against B when the telegram is despatched, and as against A when it reaches him. 

0 . A proposal may be revoked at any time before the 
communication of its accexjtance is complete as against 
the proposer but not afterwards 

An acceptance may be revoked at any time before the communication of tlie 
acceptance is complete as against the acceptor, but not afterwards. 

IllvMrationa 


A proposes, by a letter sent by post, to sell his house to B, 

B accepts the proposal by a letter sent by post. 

A may revoke his proposal at any time before or at the moment when B 
posts his letter of acceptance, but not afterwards. 

B may revoke his acceptance at any time before or at the moment when the 
letter communicating it reaches A, but not afterwards. 

Bevocatioxi iiow made. 6. A proposal is revoked, 

(1) by the communication of notice of revocation 
by the proposer to the other party ; 

(2) by the lapse of the time prescribed in such proposal for its acceptance 
or, if no time is so prescribed, by the lapse of a reasonable time, without communi- 
cation of the acceptance ; 

(3) by the failure of the acceptor to fulfil a condition precedent to accept- 
ance; or 


(4) by the death or insanity of the proposer, if the fact of his death or 
insanity comes to the knowledge of the acceptor before acceptance. 

Acoeptiiiioe must be 7. In order to convert a proposal into a promise, the 
absolute. acceptance must — 

(1) be absolute and unqualified ; 

(2) he expressed in some usual and reasonable manner, unless the proposal 
prescribes the manner in which it is to be accepted. If the proposal prescribes a 
manner in which it is to be accepted, and the acceptance is not made in such 
maimer, the proposer may, within a reasonable time after the acceptance is com- 
municated to him, insist that his proposal shall be accepted in the prescribed 
manner, and not otherwise ; but if he fails to do so, he accepts the acceptance. 


Acceptance by pecfoim- 
iog conditlOQS, or xeoelv- 
oonoideratioii. 


8. Performance of the conditions of a proposal, or the 
acceptance of any consideration for a reciprocal promise 
which may be offered with a proposal, is an acoept^ce of 
the proposal. 


9. In so far as the proposal or acceptance of any pro- 
mise is made in words, the promise is said to be e;^ress. 
In so far as such p?»posal or acceptance is made otherwise 
than in words, the promise is said to be implied. 


Ptomlsei^ express and 
implied. 
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CHAPTER n 


Of CoiTTRAOTs, Voidable Conteaots and Void Agbeements 


30. All agreements are contracts if they are made by the free consent of parties 
competent to contract, for a lawful consideration and with 
What agreements are ^ la^ul object, and are not hereby expressly declared to 
eoBtracts. be void. 

Nothing herein contained shall affect any law in force in British India, and 
not hereby expressly repealed, by which any contract is required to be made in 
writing or in the presence of witnesses, or any law relating to the registration of 
documents. 

^ ^ 


Ferformance m man- 
ner or at time prescribed 
or sanctioned by pro- 
misee. 


oO. The performance of any promise may be made in 
any manner, or at any time which the promisee prescribes 
or sanctions. 


Illustrations. 

(a) B owes A 2,000 rupees. A desires B to pay the amount to A’s 
account with C, a banker. B, who also banks with G, orders the amount to be 
transferred from his account to A’s credit, and this is done by C. Afterwards 
and before A knows of the transfer, C fails. There has been a good payment by B. 

(b) A and B are mutually indebted. A and B settle an account by 
setting off one item against another, and B pays A the balance found to be due from 
him upon such settlement. This amounts to a payment by A and B respectively, 
of the sums which they owed to each other. 

(c) A owes B 2,000 rupees, B accepts some of A’s goods in deduction of 
the debt. The delivery of the goods operates as a part payment. 

(d) A desires B, who owes him Rs. 100, to send him a note for Rs. 100 by 
post. The debt is discharged as soon as B puts into the post a letter containing 
the note duly addressed to A. 

Performance of Beciprocal Promises 

. . ^ undto ^ contract consists of reciprocal promises 

redial ^ simultaneously performed, no promisor need perform 
^misee ready and wilb his promise unless the promisee is ready and wflling to 
ing to pertorm. perform his reciprocal promise. 

Illustrations. 

(o) A anA B contract that A shall deliver goods to B to be paid for by 
B on delivery. 

A need not deliver the goods, unless B is ready and willing to pay 
for the goods on delivery. 

" B need not pay for the goods, unless A is ready and willing fco deliver 

them on payment. 

(6) A and B contract that A shall deliver goods to B at a price fo be paid 
by instalments, the first instalment to be paid on delivery. 

A need not deliver, unless B is ready and willing to pay the first 
instalment on delivery. 

B need not pay the first instalment, unless A is ready and willing to 
deliver the goods on payment of the first instalm^tl ^ ' 
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52. Where the order in which reciprocal promises are to be performed is 

expressly fixed by the contract, they shall be performed 
Order ot performance that order ; and, where the order is not expressly fixed 
of reciprocal promises. by the contract, they shall be performed in that order 
which the nature of the transaction requires. 

niustraiiom. 

(а) A and B contract that A shall build a house for jB at a fixed price, 
promise to bnild the house must be performed before 5’s promise to pay for it. 

(б) A and B contract that A shall make over his stock-in-trade to JB at 
a fixed price, and B promises to give security for the payment of the money. 
.4*8 promise need not be performed until the security is given, for the nature of the 
transaction requires that A should have security before he delivers up his stock. 

53. When a contract contains reciprocal promises, and one paity to the 
contract prevents the other from performing his promise, 
the contract becomes voidable at the option of the party 
so prevented,; and he is entitled to compensation from 
the other party for any loss which he may sustain in 
consequence of the non-peiformance of the contract. 

SALE OF GOODS ACT. 

[EXTRACTS] 

CHAPTER I 

2. In this Act, unless there is any thing repugnant 
in the subject or context, — 

(1) buyer means a person who buys or agrees to buy goods ; 

(21 “ deliyery ” means voluntary transfer of possession from one person 
to another ; 

(3) goods are said to be in a deliverable state ” when they are in such 
state tliat the buyer would under the contract be bound to take delivery of them ; 

(4) document of title to goods ” includes a bill of lading, dock- warrant, 
warehouse-kbepex’s certificate, wharfinger’s certificate, railway receipt, warrant 
or order for the delivery of goods and any other document used in the ordinary 
course of business as proof of the possession or control of goods, or authorising or 
purporting to authorise, either by endorsement or by delivery, the possessor of the 
document to transfer or receive goods thereby represented ; 

(6) “ future goods ” means goods to be manufactured or prodjiced or 
acquired by the seller after the making of the contract of sale ; 

(6) “ goods ” means every kind of moveable property other than action- 
able claims and money ; and includes stocks and shares, growing crops, grass, 
and things attached to or forming part of the land wh^ch are agreed to be severed 
before side or under the contract of sale ; 

(9) ** mercantile agent ” means a mercantile agent having in the customary 
course of business as such agent authority either to sell goods, or to consign goods 
for the purposes of sale, or to buy goods, or to raise money on the security of 
goods; 

(10) price ” means the money consideration for a sale of goods ; 

(11) “property” meaaas the general property in goods, and not merely 
a special property ; 

(12) “ quality of goods ” includes their state or condition; 

(13) “ seBer ” means a person who sella or agrees to sell goods ; 

(14) “ specific goods ” means goods identi^^ed and agreed upon the tifne 
a contract of sale is made ; and 


Liability of party pse- 
venting event on which 
•contract is to take effect. 


Oeffnltiona. 
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OHAPTBB II 


POBMATlOlf OF THE CoNTEAOT 
Contract of Sale 

4. (1) A contract of sale of goods is a contract whereby the seller transfers 

or agrees to transfer the property in goods to the buyer 
^ ^le and agreement to price. There may be a contract of sale between one 

part-owner and another. 

(2) A contract of sale may be absolute or conditional, 

(3) Where under a contract of sale the property in the goods is transferred 
from the seller to the buyer, the contract is called a sale, but where the transfer of 
the property in the goods is to take place at a future time or subject to some condi, 
tion thereafter to be fulfilled, the contract is called an agreement to sell. 

(4) An agreement to sell becomes a sale when the time elapses or the condi- 
tions are fulfilled subject to which the property in the goods is to be transferred. 

Foronalities of the Contract 

5. (1) A contract of sale is made by an offer to buy or sell goods for a price 

and the acceptance of such offer. The contract may 
provide for the immediate delivery of the goods or imme- 
diate payment of the price or both, or for the delivery 
or payment by instalments, or that the delivery or payment or both shall be post- 
poned. 

(2) Subject to the pro’visions of any law for the time being in force, a 
contract of sale may be made in writing or by word of mouth, or partly in writing 
and partly by word of mouth or may be implied from the conduct of the parties. 

Subject-matter of Contract 

6. (1) The goods which form the subject of a contract 
Existing or futuie goods, of sale may either existing goods, owned or possessed 
by the seller, or future goods. 

(2) There may be a contract for the sale of goods the acquisition of which 
by the seller depends upon a contingency which may or may not happen. 

(3) Where by a contract of sale the seller purports to effect a present sale 
of future goods, the contract operates as an agreement to sell the goods. 

7. Where there is a contract for the sale of specific goods, the contract is void 

if the goods without the knowledge of the seller have, 
Goods perishing before the time when the contract was made, perished or 
making ot oontr^. become so damaged as no longer to answer to tneir descrip- 
tion in the contract. ^ 

8. Where there is an agreement to seU specific goods, and subsequently the 

goods without any fault on the part of the seller or buyer 
G<^ p^hlM before perish or become so damaged as no longer to answer to 

alter agreement description in the agreement before the risk passes 

to the buyer, the agreement is thereby avoided. 

The Price 

9. (1) The price in a contract of sale may be fixed by the contract or may 
Asoertainzaent be left to be fixed in manner thereby agreed or may be 

®*®*1®*»* determined by the course of dealing between the parties. 

^ (2) Where the price is not determined in accordance with the foregoing 
pioviaons, the buyer shall pay the seller a reasonable price. What is a reasonable 
prioe is a question of fact dependent on the circumstances of each particular case. 
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10. (1) Where there is aa agreement to sell goods on the terms that the price 
is to be fixed by the Taluation of a third party and such 
^ party cannot or does not make such valuation, the 

agreement is thereby avoided : 

Provided that, if the goods or any part thereof have been delivered to, and 
appropriated by, the buyer, he shall pay a reasonable price therefor. 

(2) Where such third party is prevented from making the valuation by the 
fault of the seller or buyer, the party not in fault may maintain a suit for damages 
against the party in fault. 


15. Where there is a contract for the sale of goods by description, there is an 
implied condition that the goods shall correspond -with 
h, w - 4 .- ^’he description ; and, if the sale is by sample as well as 

sale by description. description, it is not sufficient that the bulk of the goods 

corresponds with the sample if the goods do not also corres- 
pond with the description. 


16, Subject to the provisions of this Act and of any other law for the time 
^ being in force, there is no implied warrant or condition 

^ quality or fitness for any particular purpose of 

^ * goods supplied under a contract of sale, except as foUows 

(1) Where the buyer, expressly or by implication, makes known to the 
seller the particular purpose for which the goods are required, so as to show that the 
buyer relies on the seller’s skill or judgment, and the goods are of a description 
which it is in the course of the seller’s business to supply (whether he is the manu- 
facturer or producer or not), there is an implied condition that the goods shall be 
reasonably fit for such purpose : 

Provided that, in the case of a contract for the sale of a specified article 
under its patent or other trade name, there is no implied condition as to its fitness 
for any particular purpose. 

(2) Where goods are bought by description from a seller who deals in 
goods of that description (whether he is the manufacturer or producer or not), 
there is an implied condition that the goods shall be of merchantable quality ; 

Provided that, if the buyer has examined the goods, there shall be 
no implied condition as regards defects which such examination ought to have 
revealed. 


(3) An implied warranty or condition as to quality or fitness for a parti- 
cular pui^ose may be annexed by the usage of trade. 

(4) An express warranty or condition does not negative a warranty or 
condition implied by this Act unless inconsistent therewith. 

17. (1) A contract of sale is a contract for sale by 
Sale by sample. sample where there is a term in the contract, express or 

implied, to that effect. 

(2) In the case of a contract for sale by sample there is an implied condi- 
tion—— 

{a) that the bulk shall correspond with the sample in quality ; 

(b) that the buyer shall have a reasonable opportunity of comparing 
the bulk with the sample ; 

(c) that the goods shall be free from any defect, rendering them un- 
merchantable, which would not be apparent on reasonable examination of 
the sample. 
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CHAPTER m 


Effects of the Coisttbaot 
Tranter of property as between setter and buyer 

18. Where there is a contract lor the sale of unascertained goods, no property 
Goods must be ascer- in the goods is transferred to the buyer unless and until 
tained. the goods are ascertained. 

19. (1) Where there is a contract for the sale of 
Property passes when specific or ascertained goods the property in them is 
intended to pass. transferred to the buyer at such time as the parties to the 

contract intend it to be transferred. 

(2) For the purpose of ascertaining the intention of the parties regard shall 
be had to the terms of the contract, the conduct of the parties and the circum- 
stances of the case. 

(3) Unless a different intention appears, the rules contained in sections 
20 to 24 are rules for ascertaining the intention of the parties as to the time at which 
the property in the goods is to pass to the buyer. 

20. Where there is an unconditional contract for the sale of specific goods 
in a deliverable state, the property in the goods passes 
Specific goods m a to the buyer when the contract is made, and it is imma- 
deiiverabie state tenal whether the time of payment of the price or the time 

of delivery of the goods, or both, is postponed. 


21. Where there is a contract for the sale of specific goods and the seller is 
bound to do something to the goods for the purpose of 
Spwiflc goods to be putting them into a deliverable state, the property does 
* deliverable buyer has notice 

thereof. 

22, Where there is a contract for the sale of specific 
Specific goods in a de- goods in a deliverable state, but the seller is bound to 
8^^ '"^eigh, measure, test or do some other act or thing with 

thereto la order to asoer- reference to the goods for the purpose of aaceitaining the 
tain price. price, the property does not pass until such act or thing 

is done and the buyer has notice thereof. 


23. (1) Where there is a contract for the sale of unascertained or future goods 
by description and goods of that description and in a 
deliverable state are unconditionally appropriated to the 
contract, either by the seller with the assent of the buyer 
or by the buyer with the assent of the seller, the property 
in the goods thereupon passes to the buyer. Such assent 
may he express or implied, and may be given either before or after the appropria- 
tion is made. 


Sale of unascertained 
goods and appropriation. 


(2) Where, in pursuance of the contract, the seller delivers the goods 
to the buyer or to a carrier or other bailee (whether named 
DeUvery to carrier. the buyer or not) for the purpose of transmission 

the buyer, and does not reserve the right of disiiosal, he 
is deemed to have unconditionally appropriated the goods to the contract. 


Oopds sent on approval 
or ** on laia or letom.** 


24. When goods are delivered to the buyer on ap- 
proval or on sale or return ” or other ftiwilay terms, the 
property therein passes to the buyer — 


(a) when he signifies his approval or acceptance to the seller or does any 
other act adopting the transaction ; 
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(b) if he does not signify his approval or acceptance to the seller but retains 
the goods without giving notice of rejection, then, if a time has been fixed for the 
return of the goods, on the expiration of such time, and, if no time has been fixed, 
on the expiration of a reasonable time. 

25. (1) Where there is a contract for the sale of specific goods or where goods 

• V 4 . . subsequently appropriated to the contract, the seller 
™ terms of the contract or appropriation, reserve 

^ the right of disposal of the goods until certain conditions 

are fulfilled. In such case, notwithstanding the delivery of the goods to a buyer, 
or to a carrier or other bailee for the purpose of transmission to the buyer, the 
property in the goods does not pass to the buyer until the conditions imposed by the 
seller are fulfilled 

(2) Where goods are shipped and by the bill of lading the goods are deli- 
verable to the order of the seller or his agent, the seller is primg, facie deemed to 
reserve the right of disposal. 

(3) Where the seller of goods draws on the buyer for the price and trans- 
mits the bill of exchange and biU of lading to the buyer together, to secure accept- 
ance or payment of the bill of exchange, the buyer is bound to return the bill of 
lading if he does not honour the bill of exchange and if he wrongfully retains the 
bill of lading the property in the goods does not pass to him. 

26. Unless otherwise agreed, the goods remain at the seller’s risk until the 

property therein is transferred to the buyer, but when the 
aisk prirm /acie passes property therein is transferred to the buyer, the goods are 
with property. at the buyer’s risk whether delivery has been made or 

not : 

Provided that, where delivery has been delayed through the fault of either 
buyer or seller, the goods are at the risk of the party in fault as regards any loss 
which might not have occurred but for such fault : 

Provided also that nothing in this section shall affect the duties or liabilities 
of either seller or buyer as a bailee of the goods of the other party. 


Trantfer of Title 

27. Subject to the provisions of this Act and of any other law for the time 

being in force, where goods are sold by a person who is 
own^ person ^^ot the owner thereof and who does not seU them under 

the authority or with the consent of the owner, the buyer 
acquires no better title to the goods than the seller had, unless the owner of the 
goods is by his conduct precluded from denying the seller’s authority to sell ; 

Provided that, where a mercantile agent is, with the consent of the owner, 
in possession of the goods or of a document of title to the goods, any sale made by 
him, when acting in the ordinary course of business of a mercantile agent, shall be 
as valid as if he were expressly authorised by the owner of the goods to make the 
same ; provided that the buyer acts in good faith and has not at the time of the 
contract of sale notice that the seller has not authority to sell. 

28. If one of several joint owners of goods has the sole possession of them bjr 

permission of the co-owners, the property in the goods is 
by one of joint transferred to any person who buys them of such joint 
owner in good faith and has not at the time of the contmot 
of sale notice that the seller has not authority to sell. 
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29. When the seller of goods has obtained possession thereof under a contract 

voidable under section 19 or section 19-A of the Indian 
sale bv person in Contract Act, 1872, but the contract has not been rescinded 
pcSsessionim<& voidable at the time of the sale, the buyer acquires a good title 
contract. to the goods, provided he buys them in good faith and 

without notice of the seller’s defect of title. 

30. (1) Where a person, having sold goods, continues or is in possession of 

the goods or of the documents of title to the goods, the 
Seller or buyer in delivery or transfer by that person or by a mercantile 
poBsesBion after sale agent acting for him, of the goods or documents of title 
under any sale, pledge or other disposition thereof to any 
person receiving the same in good faith and without notice of the previous sale shall 
have the same ejffect as if the person making the deh'very or transfer were expressly 
*»ithori7,ed by the owner of the goods to make xhe same. 

(2) Where a person, having bought or agreed to buy goods, obtains, with 
the consent of the seller, possession of the goods or the documents of title to the 
goods, the delivery or transfer by that person or by a mercantile agent acting for 
him, of the goods or documents of title under any sale, pledge or other disposition 
thereof to any person receiving the same in good faith and without notice of any 
hen or other right of the original seller in respect of the goods shall have effect as 
if such lien or right did not exist. 


Duties 

httyer. 


of seller and 


CHATTER IV . 

Peepobmanob op the Contraot 

31. It is the duty of the seller to deliver the goods 
and of the buyer to accept and pay for them, in accordance 
mth the terns of the contract of sale. 

32. Unless otherwise agreed, delivery of the goods and payn»eut of the price 

are concurrent conditions, that is to say, the seller shall be 
payment and delivery willing to give possession of the goods to the 

axe concurrent condl- buyer in exchange for the price, and the buyer shall be 
ready and willing to pay the price in exchange for posses- 
sion of the goods, 

33. Delivery of goods sold may be made by doing anything which the parties 

orfiverv agree shall be treated as delivery or which has the effect 

of putting the goods in the possession of the buyer or of 
any person authorised to hold them on his behalf. 

34. A delivery of part of goods, in progress of the delivery of the whole, has 

the same effect, for the purpose of jiassing the property in 
Effect <rf part delivery, such goods, as a delivery of the whole ; but a delivery of 
part of the goods, with an intention of severing it from the 
whole, does not operate as a delivery of the remainder. 

Apart from any express contract, the sellou of 
^ goods is not bound to deliver them until the buyer applies 
for delivery, 

36. (1) Whether it is for the buyer to take possession of the goods or for the 
seller to send, them to the buyer is a question depending 
in each case on the contract, express or implied, between 
the parties. Apart from any such contract, goods sold 
are to be delivered at the place at which they are at the time of the sale, and goods 
agreed to be sold are to be delivered at the place at which they are at the time of the 
agreement to sell, or, if not then in existwice, at the place at which they are mann- 
iaotared or prodnoed. 


Beles a» to dcUveiy. 
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(2) Where under the contract of sale the seller is bound to send the goods 
to the buyer, but no time for sending them is fixed, the seller is bound to send them 
within a reasonable time, 

(2) Where the goods at the time of sale are in the possession of a third 
person, there is no delivery by seller to buyer unless and imtil such third person 
Acknowledges to the buyer that he holds the goods on his behalf ; 

Provided that nothing in this section shall affect the operation of 
the issue or transfer of any document of title to goods. 

(4) Demand or tender of delivery may be treated as ineffectual unless 
made at a reasonable hour. What is a reasonable hour is a question of fact. 

(5) Unless otherwise agreed, the expenses of and incidental to putting 
the goods into a deliverable state shall be borne by the seller. 

♦ ♦ ♦ ♦ * 


Instalment dauveries. f: (1) U^ess otke^se agr^d, ^6 

IS not bound to accept delivery thereof b; 

(2) Where there is a contract for the sale of goods to be delivered by stated 
instalments which are to he separately paid for, and the seller makes no delivery 
or defective delivery in respect of one or more instalments, or the buyer neglects 
or refuses to take delivery of or pay for one or more instalments, it is a question in 
each case depending on the terms of the contract and the circumstances of the case, 
whether the breach of contract is a repudiation of the whole contract, or whether 
it is a severable breach giving rise to a claim for compensation, but not to a right 
to treat the whole contract as repudiated. 

39. (1) Where, in pursuance of a contract of sale, the seller is authorised or 
required to send the goods to the buyer, delivery of the 
DeliTery to earner or goods to a carrier, whether named by the buyer or not^ 
wharfluger. for the purpose of transmission to the buyer, or delivery 

of the goods to a wharfinger for safe custody, is prima 
facie deemed to be a delivery of the goods to the buyer. 

(2) Unless otherwise authorised by the buyer, the seller shall make such 
contract with the carrier or wharfinger on behalf of the buyer as may be reasonable 
haviug regard to the natee of the goods and the other circumstances of the case, 
Tf the seller omits so to do, and the goods are lost or damaged in course of transit 
or whilst in the custody of the wharfinger, the buyer may decline to treat the 
delivery to the cairier or wharfinger as a delivery to himself, or may hold the 
seller responsible in damages. 


buyer of goods 
instalments. 


(3) Unless otherwise agreed, where goods are sent by the seller to the buyer 
by a. route involving sea transit, in circumstances in which it is usual to insure, the 
.seller shall give such notice to the buyer as may enable him to insure them during 
their sea transit, and if the seller fiiils so to do, the goods shall be deemed to be at 
his risk during such sea transit. 


where goods are 
dHlveied at distant place. 


40. Where the seller of goods agrees to deliver them 
at his own risk at a place other than that where they are 
when sold, the buyer shall, nevertheless, unless otherwise 
agreed, take any risk of deterioration in the goods 
necessarily incident to the course of transit. 


41, (1) Where goods are dehVered to the buyer which he has not previously 
examined, he is not deemed to have accepted them unless 
Bayer's right of exami- until he has had a reasonable opportunity of examining 
ning the goods, them for the purpose of ascertaining whether they are in 

conformity with Qie contract. 

(2) Unless otherwise agreed, when the seller tenders delivery of goods to 
the buyer, he is bound, on request, to afford the buyer a reasonable opportunity 
of examining the goods for the purpose of ageertaming whether they are in 
conformity with the conttact. 
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43. The buyer is deemed to have accepted the goods when he intimates to the 
seller that he has accepted them, or when the goods have 
Acceptance. delivered to him and he does any act in relation to 

them which is inconsistent with the ownership of the seller, or when, after the lapse 
of a reasonable time, he retains the goods without intimating to the seller that he 

43. Unless otherwise agreed, where goods are deli- 
vered to the buyer and he refuses to accept them, -having 
the right so to do, he is not bound to return them to the 
seller, but it is sufficient if ho intimates to the seller that 
he refuses to accept them. 

H. * * * 


has rejected them. 


Buyer not bound to re- 
turn rejected goods. 


CHAPTER Vn 


Mtsoellakeoxts 


62. Where any right, duty or liability would anse under a contract of sale 
by implication of law, it may be negatived or varied by 
Ezolnsion of implied express agreement or by the course of dealing between 
teime and conditions. the parties, or by usage, if the usage is such as to bind 
both parties to the contract. 


Seasonable time 
question of fact. 


63. Where in this Act any reference is made to a 
^ reasonable time, the question what is a reasonable tuna 
is a question of fact. 


Auction sale. 64 , Ju the case of sale by auction — 

(1) where goods are put up for sale in lots, each lot is prima facie deemed 
to be the subject of a separate contract of sale ; 

(2) the sale is complete when the auctioneer announces its completion 
by the fall of the hammer or in other customary manner ; and, until such 
announcement* is made, any bidder may retract his bid ; 
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APPENDIX m 

A Bird*$-^ye View of Sales Tax Law in India and Palristan 

Note > — The following is the list of abbreviations used : — 
J5i^.=Bihar Sales Tax Act (Bihar Act VI of 1944). 

Bo»i.=Bombay Sales Tax Act (Bom. Act Y of 1946). 
C.P.=:Centrai Provinces Sales Tax Act (C.P. Act XXI of 1947). 
Ooc^.= Cochin Sales Tax Act (1946). 

P.p.=:{East) Punjab Sales Tax Act (Punjab Act IV of 1941). 
Mys^MjsGte Sales Tax Act (Mysore Act XL VI of 1948) 

0r~ Orissa Sales Tax Act (Orissa Act XIV of 1947) 
Tmv.==Travancore (Tr. Bill) 

J7.p.=Unite(i Provinces Act (U.P. Act XV of 1948 as amended 
by Act XXV of 1948). 

If .jB.=:(West) Bengal Sales Tax Act (1941) 

The Madras Ad is covered by coniimniaries and is not noticed 
here. The Mysore a'iid Travancore Law are practically very close 
adaptoiiorhs of the Madras Law. They are not noticed heie except tvhere 
they differ from the Madras Law. 

A. Taxation 

(i) Non-taxahle minimum ^ — 

Rs. 5,000 (C.P., Bih., Or.) 

Rs. 10,000 (W.B,, E.P., Coch., U.P., Pak., Bom., & Trav.) 
Rs. 12,000 (U.P.) 

Rb. 25,000 (C. P. regarding certain goods.) 

(h) Normal raie per rwpee . — 

I anna (W.B., C.P., Bom., Pak.) 

I anna per rupee (Bih.> Or.), SJ pies per rupee (Trav,), 
1% (Coch.), i% (E.P.), 3 pies (Mys.). 

(iii) Point of tax - — 

Sale to unregistered dealer or Public (W-B*, Bih., Or., 
Bom., C.P.). 

All sales (Pak., B.P., Coch, U.P.) 

(iv) Baite of luxury tax — 

One anna per rupee (C.P., U.P.), quarter anna in certain 
casess and in other cases half anna per rupee (Mys.) 
1/28 of rupee per rupee (Trav.). 

Bate not exceeding half anna (Or*). 
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(v) Taxable class Bonded . — 

Forward contracts (U.P.), Primary producer also taxed at 
stage of first sale (Coch.)* Electrical energy included 
(U*P .)5 Contractor in works contract taxed (W.B., 
Bill., Bom., C.P.). Hire purchases included (Coch., 
Or., U.P., E.P., W.B., Bih., Bom., C.P.). Non-resi- 
dent’s agent included (Coch., U.P., E.P., W.B., Bih., 
Bom., C.P., Or.). 

B. List of Luxury goods subject to high rate of tax 

N-B, — List of luxury articles in Madras, Mysore and Travancore 
is the same. {See She. 3 (2), Madras Act], and they are not rejpeated here. 

Motor Goods Motor Vehicles (C.P., U.P., Bom.), Motor cars, 

' (U.P.), Motor taxicabs, motor cycle combinations, motor 
scooters, motorettes, motor omnibuses, motor vans, motor 
lorries, motor cycles (U.P., C.P., Bom.), is Autocycles (C.P.), 
Motor chassis (U.P.), Accessories of Motor Vehicles (Bom., 
U.P.), Accessories of motor cycles (Bom.), Spare parts of 
motor vehicles, motor cycles and autocycles (C.P.), Rubber 
or other tyres, tubes and batteries and other articles adapted 
for use as parts and accessories of and component parts of 
motor vehicles (U.P.) 

Radio, Wireless, Gramo^herM, etc., Radio sets (C.P.), Wireless 
reception sets (Bom.), Wireless reception instruments and 
apparatus (Bom. & U-P.), Radio gramophones (U.P.), Gramo- 
phones and Records (C.P. & Bom.), Component parts of 
Wireless instruments including valves, accumulators, ampli- 
fiers, loudspeakers, designed for wireless reception (U.P.), 
Valves and other accessories of wireless reception sets (Bom.). 

Refrigerators ay%d Air conditioning Plants Refrigerators and Air 
conditioning plants (U.P., Bom.). 

Photographic Goods Cameras, Cine-cameras, films, film packs 
and photographic plants (C.P.), Cinematographic and 
Photographic cameras and film plates, paper and cloth 
required for use therewith(C.P.), Cinematographic articles 
including films (Bom.) 

Blectrical goods Electroplated articles and wares (C.P.), Elec- 
trical goods and and apj^hances of certain kind (C.P.). 

Silk, Perfwmes, Toilets, Toys, etc., Silk, artificial silk, silk goods 
(0,P.). Silks of all kinds (Bom.), Scents and perfumes (U.P-), 
Toys (G.P.), Toilet, articles (C.P. Bom.), Perfumery, 
Cosmetics (O.P.).,.: 

Cigars, etc., Cigars, Cheroots, oigarettes and pipe tobacco (C.P.) 
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Jewellery and ornaments, articles and wares of gold and silver 
or of specie excepting ornaments (C.P.) Jewellery and precious 
stones (C.P. & Bom.), Pearls (Bom.), Real and cultured 
pearls, unset precious stones (C.P.). Imitations of the 

following: — Gold ornaments, silver ornaments made* of specie, 
jewellery, precious stones and pearls (C.P.) 

Propelling pencils (C.P.) 

Fireworks, etc.. Rifles, revolvers, pistols and ammunition (C.P.), 
arms and ammunition (Bom.), Fireworks (C.P.) 

Miscellaneous, Table cutlery including kmves, forks and spoons 
(C.P.)> Glass-ware, domestic pottery and China (C.P.), Carpets 
(Kalins), and Galichas (C.P.), Embroidery (C.P.), Ivory articles 
and inlaid with ivory (C P.), Upholstered furniture (C.P.). 

List of goods taxed at one point or exempt 

iV.R . — In Mysore and Travancm'e the list is the same as in the 
Madras Act (See Sec. 5 of the Madras Act) and the i,tems are not repeated 
here. Additional item if any alone is noticed. 

(а) In muUi-pointed scheme Tasc on first sale only. Textiles 
manufactured by Mills and powerlooms, tax on first dealer at 
6 pies rupee (Mys.), Beedies (Mys.), Cheroots (Mys.), Cigarettes (Mys.), 
Snuff (Mys.) 

(б) Additional single-potnted tax on first Sale : — ^Biris (Or.), 
Coffee (Or.), Ghee (Or.), Matches (Or.), Oils including Kerosene 
oil (Or.), Spices and condiments (Or.), Soaps (Or.), Sugar (Or.). 

(c) Exemption {total ) — 

(i) Pertaining to Agriculture and consumption 

Agricultural implements. (W.B., Coch., & U- P.), Agricultural 
implements operated exclusively by human or animal agency 
(Bom.), agricultural implements operated exclusively by human 
or animcS agency when sold to hcnafide agricultural purpose 
(C.P.). Agricultural implements costing not 'more than 
Rs. 10 (Or.) 

Agricultural or horticultural produce. — Produced by primary 
producer (E.P.). 

Betel leaves, (O.P.), Betel nuts (Coch., C.P.), Pan. (E.P ) 

Tobacco. (Bom., Coch.). Indigenous tobacco for Chilluma and 
hukkas (C.P.), Tobacco for hookka (W.B., U P.) 

Cocoanul products — ^husks, fibre, coir yarn, coir sold for local con- 
sumption (Coch.) 

Coir pr Jute, finished products of (Coch.) 

Livestock, including poultry (W.B.), poultry and dairy products 
from fouls kept by agriculturists (U.P.) 

21 
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Cattle feeds — fodderj cotton, seeds, oilcake, etc. (Cocli., C*P», & 
Bom.), groundnut and coconut oilcake (Cock., C.P., Or.) 

Fertilisers (W. B., Bom., Or.), Fertilisers not for export (Cock.), 
Fer^isers including oilcakes sold for manurial purposes (C.P.), 
Manures including oilcakes (Bom.) 

Foodgrains (TJ.P.), Rice, Paddy, Wkeat, otker cereals and 
pulses (Cock., E.P., and Or.), All cereals and pulses including 
rice (Mys.), Grains cereals and pulses not sold in sealed 
containers (C.P., Or.), AU cereals and pulses not sold in sealed 
containers (W.B.) Pulses (TJ.P.) 

Fish (Bom.), Fresk fisk (W.B., C.P.). Fisk not sold in sealed 
containers (E.P., Or., Cock.) Fisk not intended for export 
(Cock.). Fisk (untinned and undried) (XJ.P.) 

Fruits (Bom.), Fresk fruits (E.P., C.P.) 

Meat (Bom.), Meat not sold in sealed containers (E.P., Or.) 
Fresk meat (C.P.) Meat not cured or frozen (Cook., W.B.). 
Meat (undried and untinned) (U*P.) 

Milk (Bom., W.B., C.P., U.P.), Fresk milk (Cock., E.P.) 

Fresh eggs (Bom.). 

Bread (W.B., Bom., C.P., Or.). 

Flour Atta maida Sujji (Bom., C.P., Mys., Or., E.P., U.P.), 
Iran (Bom., E.P., Or., Mys., C.P.) 

Food or cooked food except wken sold in tin container (U.P.). 
Cooked food in kotels, etc. (C.P.), Cooked food if turnover 
does not exceed Rs. 15,000 and if notice is displayed tkat no 
Sales Tax is collected (Cock.). Cooked food otker tkan 
sweetmeats, cakes and pastries (W.B.), Cooked food (Abhada) 
sold witkin tke compound of Jagannatk Temple at Puri (Or.) 
Cooked food wken cost of single meal does not exceed annas 
eigkt (Bom.). 

^ui^rmfilk and Curds (Bom.). 

Vegetables (Cook.), Vegetables not sold in tins, etc. (E.P., 
C.P.), Gre^ or non-medicina,! vegetables (Bom.), Green 
or dned vegetables other than medicinal preparations except 
when sold in sealed containers (Or.), Green vegetables (Bik.), 
Fresk vegetables except when sold in tin containers (U.P.). 

Ghee (C.P.). 

Water (XJ.P.), Water otker tkan bottled, aerated or mineral 
waters (Cock., W.B.), Water other than aerated, or mineral 
waters sold in bottles or sealed containers (Or.). 

Edible oils prepared by kandpressing and animal power (U.P.), 
Ooooanut oU for domestic consumption for use within State 
(Cock.). 
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Country liquor (Or.). 

Sugar, gur, jaggery, etc. (Bom., W.B., Coch.), Gur (D.P.), Gur 
and Molasses (Or.). 

Salt (Bom., W.B., Or., CocL, U.P., Mys.). Salt except when 
sold in sealed tins (E-P.). 

Chillies, pepper, Tamarind (Bom., G.P.). 

Turyneric powder (C.P., Bom.). 

(ii) Yarn, ClotUng, etc. 

Cotton (E.P.) 

Cloth (cheap) (Bom. Cooh.), Dhoties, lungees and safees for 
poor (W.B.), Handloom cloth (E.P., W.B.}, Coarse cloth 
(C.P.), Handwoven and handloom doth (U.P.), Standard cloth 
(Or.), Handloom cloth not exceeding Es. 10 in price (Or.). 

Yarn (W.B.), Handspnn yam (Cooh.), All kinds of yam 
other than wool yarn used in knitting (Or.). 

Woollen goods. Kamblies not coating more than Es. 6 (Bom.). 
Knitted Woollen garments (U.P.). Oumblies woven on 
handloom (Mys.). 

Raw jute {Ox») 

(iii) Lighting, etc. 

Electricity (E.P., W.B., Or., Bom.), Electrical energy for 
industrial purposes (TJ.P.) 

Matches (W.B., C.P., Bom, Or., XJ.P. and Mys.). 

Firewood (XJ.P.), Firewood, Charcoal, cocoanut shell, etc., for 
domestic consumption (Coch.), Krewood and charcoal for 
domestic purposes (C.P.). 

Coal and coke (W.B. Or.), Coal, soft coke (U.P.), Coal gas when 
sold to Government or Local Authority or for industrial 
undertaking by a gas supply company (Bom.), Coal gas 
when supplied to a public charitable institution (W.B.). 

Kerosene (Bom., C.P., W.B., Mys.), Inferior Kerosene (Or.). 

Motor Spirit (E.P., W.B., Bom O.P., XJ.P.), Motor Spirit 
used for providing efficient motive power for motor vehicle 
(Or.). 

(iv) Boobs, Newspapers^ Educational requirements^ etc. 

Newspapers, etc. Newspapers (C.P., E.P., W.B., XJ.P., Or.), 
Newspapers in circulation (Coch., U.P.), Magazines (U.P.). 

Boofe— ‘(E.P., O.P.), Sacred Books prescribed by notification 
(W.B., E.P.), Following sacred Books: — The Vedas, The 
Upanishads, the Eamayana, The Mahabharata, . tlm €Sta 
with Commentaries, the Purauas, the Quoran, Dhaxma 



m 


THE MADEAS (GENERAL SALES TAX ACT [App, III 

Pada, the Granth Sahib, the Bible, Zend Avesta, etc. (C.P. 
Or.), Hynms to different Gods and Goddesses, the Kal- 
pasutra, the Bhagawat of Jagannatha Das (Or.). 

Teoct’Books- — Text-books approved by the Director of Public 
Instruction (Bom.) Text-books approved for primary classes 
(W.B., Coch.), Text-boobs approved by the Director of Public 
Instruction, for infant class and classes I to V (Or.). 

Paper (U.P.) 

Slates, etc. — Slates, slate pencils, footrule, chalks, crayons, note- 
books (E.P., Bom., C.P.). 

(v) Keeessary Medieines 

Quinim (Bom.), Quinine and febrifuge (W.B., O.P.)., Quinine 
and Cinchona febrifuge (Or.). 

(vi) Bullion, Jewellery 

Bullion and specie (W.B., Bom., C.P., Coch., Or.). 

Gold ornameMs under certain conditions (W.B.), Bullion, coins 
(U.P.). 

(vil) Miscellaneous 

Actionable claims (All Acts), Stocks, Shares and Securities (All 
Acts.) 

Products of cottage and home industries (C.P.), Goods 
manufactured and sold in a factory by manufacturers in 
Province except gold jewellery and silverware (E.P.). 

Duty levied goods (Goods in respect of which duty is levied 
under Provincial or State Acts) (Coch., C.P.). 

Hides and skins : Raw hides and Raw skins (W.B.), 

D. Rebate for Export Outside Province 

N.B. — List of goods entitled to rebate on export is the same m 
Madras and Mysore. {See Notification under Madras Act). On 
additional articles are given below : — 

Beedies (Mys.) 

Cheroots (Mys.) 

Cigarettes (Mys.) 

Snuff (Mys.) 

E, Exemption of Ihstitatioiis and Persons 

Crown (All Sales Tax Acts). Co-operative Societies (B.P.). Haw- 
kers, cobblers, dentists, artists, photographers, printers, watchmakers 
(in respect of repairs of other services), seed-sellers, parched grain 
manufacturers of chicks, mats and cane chairs. Persons 
a^>ciated in a riaoss run for the benefit of members without profit 
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motive (E.P.). Sales to Crown (Gfovernmeiit works) by Cement 
Companies. (E.P.). Goods from Canteen Stores Dept, of Govt of 
India sold to Allied or H.M. forces (Or.). All-India Spinners’ Associa- 
tion (U.P.). Gandhi Ashram (U.P.) 

F. Exemption of Places 

Under notification issued by Government certain places were 
exempt from operation of Act (E.P.) 

G. Government’s Power to notify modifications or reductions. 

(а) Exemption regarding goods (Bom., W.B., Bora., Bih., 
Mys., Coch., Trav.) 

(б) Reduction of rates relating to Goods (Coch., Trav.). 

(c) Exemptions regarding places (U.P., E. P.). 

H. Rci^tration 

Registration m multi-pointed system (U.P., Mys., Trav.). 
Registration in single-pointed system (Bom., W.B., Bih., Or., C.P.) 

I. Authorities 

(i) Original authority ; Sales Tax Of&cer (B.P., U.P , C'.P., 

Bom., Coch.), Commercial Tax Officer CW.B.)., Assistant 
or other Sales Tax officer (Or.). 

(ii) Appellnte authority : Assistant Commissioner in certain 

cases or Dy. Commissioner or Commissioner in certain 
cases and farther appeal to Tribunal (C.P,. Bom.). 
Collector of Sales Tax or Revenue Commissioner as 
prescribed (Or.). Deputy Commissioner and further 
appeal to Commissioner (Coch.). Judge (Appeals) (U.P.). 
Ccmector of the District (E.P.), Assistant Commissioner 
in certain cases and Commissioner in certain cases and 
further appeal to Board (W. B.). Dy. Commissioner 
(Mys.) 

(iii) Revisiondl Authority: Commissioner (C-P., Bom., Coch., 

W.B.). CoUeotor (E.P.). Dy. Commissioner and 
Commissioner (Mys.). Judge (Revisions) (U.P.). 

(iv) Rmew by authority that passes order permitted in certain 

cases (Or.). 

J. High Court Reference 

Provision made (Bom., W.B., Bih., U.P., C.P., Mys., Coch.). 
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APPEN 


Comparative Table of important 


SI. 

No. 

Point. 

Mhdras Act 
Section 

Travan- 
core Bill 
Section. 

Mysore Act Cochin Act 
Section. Section. 

U.P. Act 
Section. 

1 

i 

Definitions : — 

(a) Dealer includes non-iesl- 
dent’b agent 

2(d) & 
14(A> 

2fd) 


producer 

of 

as^cultural 
produce 
included 
(Expl. H) 

Govern- 

ment 

Depart' 

mentH 

excluded. 

(&) Goods, Actionable claims, 
stochs, shares, etc , ex- 
cluded. Goods used 
in contract works in- 
dnded. 

2(e) 

m 

m 

2(e) 

Electrical 

energy 

included 

(c) Sale. Inclusion of hire 
purchase. Covering 

all sales wheresoever 

they be, of goods in 

province. Covering 
goods used in works 
contract. 

m 




m) 

(d) Sale price, including 
Works contract. 

Turnover 
Buie 4(3) 

2(m) 

■ 



(e) Turnover including goods 

in Works contract, pri- 

mary producer’s sale 
amount excluded. 

2(0 & 
E2(«} 
tea, sale 
by primary 
producer 
included. 

! 

! 

2(1) 

m 

Primary 

producer’s 

sale 

amount 

included. 

2(1*) 

No. 

reference 

to 

Contract 
Works. 
Poultry 
and dairy 
products 
also 

exdnded. 

2 

MMHPilillHPW 

i 3 

All Sales. 

3 

AU Sales. 

3 

4 

AH Sales. 

3 

AH Sales 

B 

Luxury Tax 

8(2) 

8(2) 

8(2) 

' * 

: S(A) 

3(B) 
Forward 
contracts 
also taxed. 

4 

_ 

Ex^ption add Power to noti- 
fy modifications. 

4, 6 Sr 

6A. 

4 to 7 

4 to 7 

schedule, 
Which can 
be added 
to 

■ 


Bebate 

7 

8 

8 

6 


“T 

Agent, licensing 

8 

9 

9 

8 

6 

7 

Begistration 

8A&8B 

lO&lX 

10 <2 XI 


fSA 

8 

Assessment procedure (on re- 
turn if correct, on Judgment 
. after inquiry If otherwise), 

9 

12 

12 

9 to 11 

■ 


^ Travanoore Sales Tax law and JCysor^ Sales Tax law are only very close 


Tbe V T, Sales Tax Act lari(|Bly follows the provfeloas of the l^dras law. The Punjab 
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do: JV. 


$e^l(H)s of Sales Tax Aefs ia Lidia 


J3. Fnnfah Act 
Section. 

W. Bemi Act 
Section. 

Bihar Act 
Beckon. 

Bombay Act 

Section. 

Central 
ProOnces Act 
Section. 

Orissa Act 
Secdon. 

m 

2(c) 

2(0 

2(0 

2<0 

2(c) 

wU 

contract not 
coTered. 

2(d) 

2(d) 

2(d) 

2(d) 

2(d) 

2(A) 

m 

m 

m 

m 

2(0 

•• 

■ 2(A) & 

Sales Tax 
Bnle 2. 

2(A) 

2(A) 

2(A) 

2(A) 

2(A) 

2(0 

2(0 

m 

20') 

2(0 

3 

AUSal^. 

A dt 5 one 
pointed tax. 

4 <fc 3 one 
pointed tax. 

5 dt 6 one 
pointed tax. 

4 <2 5 one 
pointed tax. 

4 one 

pointed tax 




C 

Schedule 1 
list cmx be 
* added. 

5 

6& 

Notification. 

6& 

schedule, 
which can he 
added to. 

d& 

schednle, 
which can be 
added to. 

7& 

schedule, 
which can he 
added, to. 

6 dr 7 and 
Schedule XI 
which can be 
added to 

6 to 8 

.. 

PBBBI 

■mbhi 

HHBHi 


.. 

7 

■■■■ 

SBi 

SB 



.. 

7, 8&9- 

1 7<fe8 

8i&d 

Sifed 

9 A 10 

8 

1 -. - - 


■i 



12 


and, in fact, word for word adaptations of the Madras Act. 

Act is an adaptation of the Madras Act as it was before amendment in 1947, 
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APPENDIX 

Comparative Table of important 




18 liscapement Beaasessment and 17 & 18 Buies Buies 37 21 ^ 22 

Bectiflcation. Gen. Sales 

Tax Buies 



20 Indemnity for acts in good 17&18 22&28 22 37 16 

faith and limitation. 
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IV — (cotdd.) 

sections of Sales Tax Acts in India— 


1 

I E. Punlab Act 

1 Section. 

W. BengaJ Act 
Section 

i 

Biliar Act. 
Section. 

! 

1 Bomliay Act 
; Section. 

! 

Centra* 
Provinces Act 
Section. 

Orissa Act 
Section. 

13 

14 

14 

15 

15 

1 

16 

Buies 

25 

25 

28 

27 

28 

12 

13 

13 

14 

14 

16 

9(fcl4 

10 

11 

12 

12 

13 

* 

21 

21 

2S<S;4 

Tribunal also 
constituted. 

28 

24 

10 

20 

20 

21 

22 

28 

11 

20 

20 

i 22 

22 

28 

16 

22 

22 

24 & 25 

24 

26 

16 

23 

23 

26 

25 

26 

Buies 

Buies 

Buies 

Buies 

Buies 

Buies 


10 

In Civil Courts. 

19 

in Civil Courts. 

20 1 
in Civil Coiuts, 

. 21 

in Civil Courts. 

22 

in any Court. 

■HI 

24 

24 

27 

26 

i 

27 


21 
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THE MADEAS GENEEAL SALES TAX ACT [App. V 

APPENDIX V 

Comparative Table of Rules under the Madras General Sales Tax Act 
and Rules under the Mysore Sales Tax Act 

N.B * — ^The Etiles under the Mysore Act closely follow the Rules 
under the Madras Aot- 

List of Abbreviations used — 

T.E.= Madras General Sales Tax Turnover and Assessment 
Rules. 

ff./S.T.i2.=Madras General Sales Tax Rules. 

if.S.i^.=RuIe attached as Schedule to the Mysore Sales Tax 
Act. 

M.jK.== Mysore Sales Tax Rules. 


Madras Rules. 

Mysore Rules. 

Madras Rules. 

I 

1 Mysore Bales. 

T. E. 4(1) & (2) 
Sdliemes of taxation 

M.S.R. 1(1) & (2) 
Cashew omitted 
from buyer’s 
scheme 

T.R. 9 

Notice 

M.R. 15 

T. R. 4(3) 
Turnover in 
Works contract 

M.S.R. 1(2) 

T.R. 10 

Notice re : Provi- 
sional assessment 

MR. 16 

’T.E.4-A. 

One pointed tax 

M.R. 9 

T.R. 11 

Final assessment 

M.R. 17 

T.R. 4-B 
Luxury goods 

M.R. l6 

T.R. 12 
Adjustment 

MR. 18 

T.R. 5 
Deductions 

M.S.R, 2 

T.R. 12-A 

Rounding of amount 

M.R. 19 

T.R. 5(2) 
Branches 

M.S.R, 2(2) 

T.R. 13 

Alternate proce- 
dure 

M.R. 20 

j 

T.R. 5-A 
Registration 

M-R. 11 

T.R. 14 

Giving reasons 

: M.R. 21 

T.R. 6 

Return 

M.R. 12 

T.R. 15 

Procedure for tan- 
ners 

M.R. 22 

T.R. 7 

IProviaional assess- 
ment 1 

M.R. 13 

1\R. 16 

^Procedure for Hides 
and skins 

M.R. 23 

T.R. 8 ! 

Power to assess to | 
best judgment j 

M,R. 14 

T.R. 17 

Valuable considera- 
tion other than 
money 

M.B.24 
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Madras Rules. 

Mysore Rules. 

1 

T.R. 18 

I>ealer in groundnut,' 
oil and cake | 

M.S.R. 3 

G.S.T.R. 4 to 8 , 

Licences ' 

M.R. 4 to 8 

O.S.T.R. 9 & 10 1 
Rebate 

1 M.R. 25 & 26 

I 

G.S.T.R. 11 & 12 
Accounts 

M.R. 27 & 28 

1 

G.S.T.R. 13 
Appeal, procedure 

' M.R. 29 

G.S.T.R. 14 
Revisional authori- 
ties 

M.R. 30 

G.S.T.R. 14-A 
Higher authority 
‘determining amount 

M.R. 31 

G.S.T,R. 15 
Communication of 
order 

M.R. 32 

G.S.T.R, 16 
Transfer of records 
by higher authority 

M.R. 33 

G.S.T.R. 17 
Escapement 

M.R. 34 

G.S.T.R. 18 
Rectification 

M.R. 35 

C1.S.T.R. 19 & 20 
Partnership 

MJR. 36 & 37 

G.S.T.R. 21 
Discontinuance 

M.R. 38 

G.S.T.R. 22 
Guardian, Trustee 
etc. 

M.R. 39 

G.S.T.R. 23 
Kanager, Receiver 
etc. 

M.R. 40 

G.S.T.R. 24 & 25 
Powers of original 
authorities 

M.R. 41 & 42 


Madras Rules. 

Mysore Rules. 

G,S.T.R. 26 
Form of Summons 

M.R. 43 

G.S.T.R. 27 
Powers of higher 
authorities 

M.R. 44 

: G.S.T.R. 27-A 

1 Travelling allowance 

M.R. 45 

G.S.T.R. 28 
Manner of service 

M.R. 46 

G.S.T.B. 29 : 

Compounding 
authorities 

1 

M.R. 47 * 

G.S.T.R. 30 i 
Confidentiality 

Sec. 24 

G.S.T.R. 31 
Cheques 

M.R. 48 

G.S.T.R. 32 
Breach of Rules 

M.R. 49 

G.S.T.R. 33 
Printed form 
obligatory 

M.R. 50 

G.S.T.R. 34 
Power to vary 
forms 

i M.R. 51 

Forms A to A8 

Forms VUI to 
Vni(8) 

Forms B to B2 

Forms IX to 
IX(2) 

Form C 

Form X 

Forms I to vn 

Forms I to VH 

Form VIII 

Form XI 

Form IX 

Form Xn 

Form X & XI 

Forms XIII & XIV 



INDEX 


Page 

Abkari Act 

Goods excepted 47, 64 

Accounts, Registers, etc. 

Amending Act 124, 125 

Absence of account or separate account 
77,91,128 
77, 127 
xlviii, 144, 225 
77, 127, 128 


agency transactions 
deductions, no 
prosecution 
taxation 
Agency Account 
CJommission shown 
forms of 

Incidental charges 
Authorities 

power to order production 


88 

236, 237 
88, 89 


98, 187- 
192 
99 
128 
128 
98, 99 


power to apply provisions 
Butchers, of 
Certified by R.A. 

Checking of 
Contents of 
bought and sold, goods 127 

language 128 

true, correct ^ 126 

Deductions, in view of 
accommodation dealer 41, 47, 183 
Cash or other discount 41, 183 
Belivery freight, packing, eto.41, 184 
refund or return goods 41, 183 
Defective accounts, taxing licensee 77 
Inspection of 130 

Kinds of 

bills 130 

•day books 128 

invoices 126 

ledgers 128 

stock register 126, 127 

vouchers 127 

Method of keeping 128, 129 

Ohligaiion to maintain 
licensees xlviii, 125-127 

petty dealers, no 104, 125, 128 

registered dealer 124-127 

Preservation of accounts, etc. .212 
Prosecution, non-preservation, for 
V xlviii, 144, 225 

production of 

assessment, for 106, 108, 109, 129 
130, 187-192 
non-production, effect 107, 108 
registered dealer 98 

23 


Accotmts,'Registers, etc.— co»^ Page 


Rejection of 109, 110 

explanation before 110, 111 

Separate accounts 90, 91, 127 

agency (Sec. 8) 127, 212, 236. 237 

excepted goods xlviii, 127, 183, 212 
exempt goods xlviii, 65 — 127, 212 
Luxury goods ^ 127 

Notification (Sec. 6) xlviii, 127, 212 

Acts (Miscellaneous) 

Abkari Act 47, 64 

Contract Act (Central) 20, 21 

250-253 

Electricity Duty Act 63 

Opium Act 64 

Partnership Act (Central) 7, 219 

Sale of Goods Act (Central) 20-27 
253-260 

Sales of Motor Spirit Act 63 

Tobacco Act, 1939 (Madras) 47, 63 
Excise Duty Act (Central) 63 


Re-enacting Act, 1948 (Madras) 63 

Actions : 

Construction of provisions xlviii, 163 


Kinds of 

Cml Court, in 166 

Crown, against 164, 165, 174, 175 
Done or purporting or not 172 
High Court, in 165 

Injunction 168 

licences 167, 168 

Officers or servants 170, 174, 175 
prosecution 169, 170 

Tax, contesting 167, 168 

Torts 169, 170 

Liability 167, 170, 175 

Limitation 170, 173, 174 

Procedure in actions 
Crown, against 165 

initiation 173 

inquiry or trial 173 

notice 170, 175 

sanction 170, 171, 175 

Tribunal 175 

See also ‘OFFENCES’ 

Advisory Committee xii 

Affidavit 

proof by 22 



m 


INDEX 


Paqb 

Agency Tracts 

applicability of Act to 17, 240 

;Sfse NOTIFICATION III 

Agent (Of Resident Principal) 

Amending Act 

difficulties in application S4-86 

exemption from tax 81-91 

prooi of o9, 90 

Farms of 

account 236, 237 

application for 226, 227 

licence 229, 230 

return 232 

Kinds of 

Genuine and fictitioun 87 

Holding out as dealer 80, 87 

Paddy Commission 88 

purchaser agent 86 

seller agent 86 

Licensing and conditions 


Absence of or contravention oi 77, 
84, 85, 91, 210 
Accounts and forms of xxxix-xlii 
77, 78, 90, 91, 127, 236, 237 
Authorities xxxvii, 207 

Commission agreed 88 

duty to grant SO, xix 

enture remuneration 88 

incidental charges 88 

licence fee and penalty hcenoe fee 

xxxviii-xl, 206-208 
non-ooUeotion of sales tax 89 

non-payment of licence fee, effect 91 
taxability on infractions of 77, 78, 
84, 85, 91, 210 
Meaning of 11, 135, 222, 223 

];wwtrs and duties of authorities xlvi 
rights and duties xMi, xlviii, 90 
duty to submit return 209 

tui'uover, exclusion or inclusion 89, 183 

See LICEN8INC4, NON-EESIDENT 
PBINCTPAL AND AGENT 


Agricultural and Horticultural 
Produce 


/\mending Act 

5, 51. 62 

Meaning of 

What are 

38 

betel leaves 

38 

Casuarina ' 

38 

Coffee 

5,38 

Cotton and jute 

38 

food products 

38 

groundnut 

38 

pastm’age 

38 

rubber 

38 

toibor 

38 


Agri. St Hortl. Produce.— (co»f.) Pagu 


What are not 

dairy 38 

fishery 38 

forest produce 38 

gi-azing 38 

poultry 38 

spontaneous grov tli 38 

tea 5. 38 


(Scl ASSK,S.SAU0NT} 

Appeal 

Appealable ordas 

Amount under Wee. 8-i> detei'mina- 


tion 119 

Assessment US, 119 

compounding 119, 212, 213 

escapement and rc-assessment 217 
exchange, money value, fixing 119 
licensing 119, 212, 213 

rebate 119, 212, 213 

rectification of lULstake 219 

Authorities J I, 212 

Conditions 

Admitted tax iiaymont J 20 

Unadmitted, not iiayabie 120 

extension of time for 119, 120 

Form of 

appeal 247, 248 

stay , 248, 249 

Grounds, fresh 1 19 

hearing 

absence of party 121 

opportunity grantablo 120 

transfer of officer 120 

limitation for 1 19 

powers of authority liv, Iv, 120 

inquiry, power of Iv, 213 

Order, not final 121 

Prmtice 

Adjournment, po\\er uf Iv 

adjournment, stamp foi Ifii 

appearance 

pleader or E.A. lii, Ihi 

piesmtation liii, 213 

stamp for lii, liii 

copies, power to grant liii 

copies stamp for application liii 

stay, stamp for application Uii 

Eeview of 1 21 

revision, differences with Hi 

verification, need for 120 

verification, object of 120 

withdrawl of 112 

Appellate tribunal 

need for xi, xii 

Arrest 

exemption from 221 
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Page 

Assessment 

assessability of persons, xxiv, 6-12 
39, 59, 130-139 
authorities sliv, slv, 6, 207, 208, 238 
classification 

annual or monthly xxii, xsiii, xxv, 
xxvi, 186-192, 209, 210 
default or merits assessment 
default (best judgment) 104-111 
187-191 

merits 104, 106, 107, 111-U3 
186-191 

escapement and reassessment 214- 
(tax or fee) 217 

licence fees tax or taxes or other 
amount 

licence fees xxviii, 115, 208- 
210 

tax or taxes xxv-xxiii, 103-115 
186-193 

Other amount xxv, 103, 114, 186 
final or provisional xxxi, 186-190 
low assessment and reassessment 

214-217 

Mistake and rectification 217-219 
Construction of provisions xvi 

duties and powers of authorities xliv, 
xlv, 106-115, 214-219 
duties, etc. of dealers xlvii-l 

finality of 

arbitrary reopenmg, no 62, 218 

criminal courts, in 121, 147, 148, 
160-162 

re-opening permissible 62, 218 

forms of 197, 203, 204 

hides and skins xxxiii, 191, 192 

^ See HIDES AND SKIN»S 


licensing, relation to 

xxii 

limitation 


finalisation, no 

219 

reassessment 

214-217 

rectification 

217-219 

materials for 108^ 107, 

, 111-113 

Practice 


adjournment 


communication of 

xxi, 223 

power of 

xxi 

stamp for 

xxi 

appearance 


pleader or R.A. 

xxi 

stamp for 

xxi 

. .-certified copy 


grant of 

XXI 

stamp for 

xxi 

principles and procedure xxin-xxiv. 

99-116, 183, 184, 186-193 

Registration, relation to 

xxii 

setting aside 

116, 167 

systems of xxiii, 

xxv-xxix 


Page 

Arrear of land revenue 

See EEOOVEBY 

Author, suggestions of 

(P.N.) Administration xh 

(F.N.) Agents, licensing 89 

(F.N.) High Court, reference xii 

(F.N.) Income-tax papers 113, 225 

(F.N.) luxury tax ix, 57 

(F.N.) magistracy for tax collection 

156 

(F.N.) primary producer 38 

(F.N.) rate, increase 57 

(F.N.) registration viii 

(F.N.) sale, place of 19 

(F.N.) single pointed tax, working 67 
(F.N.) tribunal xii 

Banganapalle 

Apphcability Act and Rules 240- 

242 

Modifications 240-242 

BOls 

(See ACCOUNTS) 

Bar of Action 

(See ACTIONS) 

Bullion and Specie 

accounts 65, 77, 127, 212 

amending Act 48, 49, 53, 71 

form of 

appUoation for licence xii, 226 

licence xii, 227 

returns xh, 233, 234 

licensing xxxvii-xlii, 53, 64, 65, 71 
72, 208-211 

meaning of 71 

taxation, exemption, rates, tables 

xxviii-xxx 

taxmg 

licensed dealer, single point 63, 71 
xmlicensed or licence contravened 

xxvi, 71, 72, 77 

See LIOENSINO 

CJ.F. Contracts 

turnover in 40 

what are 24, 40 

Cloth woven on handlooms with 
handspun yam 

A.I.S.A. exempt 71 

accounts 65, 77, 127, 212 

amending Act, no change 48, 49, 53 

7% 71 





Cloth . . . .handspnn yarn— P age 
^ee licence grantable xxxviii, 208 
forms 

application fOr licence xli, 226 

licence xli, 228 

retums xli, 233, 234 

licensing \xxvii-xlii, 53, 64, 65, 70 
71, 206-211 

^theaimig of 

oloth woven on handloom 70 

dealing exclusively 71, 206 

head office and branches as unit 71 
grocery shop dealing in cloth 206 
taxation exemption, rates tables xxviii 

-XXX 

taxing 

licensee, not 53 , 69 

unlicensed or licence contravened 

xxvi, 53, 69, 77 

Ser, LICmSIKG 

Cloth woven on handlooms with 
mill yarn (partly or wholly) 

accounts 65, 77, 127, 212 

amending Act 48, 49, 62, 69, 70 
form of 

applioati 6 n for licence xh, 226 
licence xh, 228 

return of xli, 233, 234 

licensing xxxvii-xlii, 63, 64, 65, 70 
208-211 

taxation, exemption, rates tables 

xxviii-xxx 

taxing 

licensed dealer, no single point 63 

nnlioensed or licence contravened 
xxvi, 70, 77 

See. LICENSING 

Coeoannt 


deduction, no 

62. 194 

Cochin (British) 

Modification in 

244, 245 

Coffee 

6 , 38, 51, 61 

Commencement 

Act and Rules 
Banganapalle, to 

240 

Province generally 

238 

Pudukottai, to 

240 

Ccipposition 

atmnnt of 
atth^ties 

160 

141, 142, 169, 223 


Composition — com. 

conditions 
form of 
when 

with whom 
effect of 
proof of 

Confidentiality 

disclosure permissibility 
disclosure prohibition 
buit 


160 

159 
169 

159, 160 

160 

224, 225 
224, 226 
160 


Contract Works Contractor 


Assessing authority 

See ASSESSMENT 
business, place of 9 

dealer xxiv, 12 , 69 

kinds of 181, 182 

meaning of 42, 43 

registration needed 92 

Koad contracts 39 

transfer of property 30 

transitional law * Jvi 

turnover, differentia] 39, 40, 181, 182 
seller’s scheme 59 

See DEALER, REGISTRATION 

Cotton 

accounts 66 , 77 , 127, 212 

amending Act, no change 48, 49 63 

. . 65 

form of 

application for licence xli, 226 

hoence xh, 228 

return of xli, 233, 234 

licensing xxxvii— xlii, 62, 64, 65 

^ 206-2 JJ 

taxation, exemption, rates tables 

. . xxviii-xxx 

UiMng 

hcensed dealer, no 65 

seeds taxed 65 

unboeused or licence contravened 

65,77 

Dealer 


amending Act 0 

analytical table xxiv 

duties and concessions xlvii-xl 

essentials of 

(i) business needed 7 g 

agent of U, 12, 38, 86 , 87, 

, , , 135-137 

casual act not business 7 

continuous activity 7 

pledged articles sale, when, 7 

jv. . S, 31 

office, maintaining 8 

profit motive 8 

repetition of acts 7 



indbx 


27a 


Dealer — cont* 


Page 


selling old fomiture, not 7 

servants, employing 8 

trading activity 7 

Winding up 8 

(ii) buying or selling 8, 9 

(iii) place of business 9 

contractor 9 

incorporated company 9 

outside Province, not 9, 60 

184, 185 

Government and dealer xxxiii, xsxi’v, 

66.A 

registered dealer 17, 18, 91-99 

Who are 

agent holding out as 80 

agent of non-resident principal 11 
131-137 

club 10 

company 9, 10 

contractor 8, 9 

coparcenary and joint family 10, 11 
Court of Wards 12, 220 

co-operative society 10 

doctor selling medicine 16 

firm 10 


government (Crown) not taxable 


16, 31 

> Dominion Government 11 

Guardian, trustee, etc. 12, 220 
legal representative 219, 220 

lessee of estates as business 93 

partner 2, 19, 220 

pawn broker 8 

printing press selling books 16 

receiver • 221 

retailer 8 

ration shop 61 

seller of excepted goods (Not tax- 
able) 8 

wholesaler 8 


Who are not 

agent of resident principal 1 1, 38 

84, 86 

association . 10 

banks 8, 15, 136 

Bible society 8 

casual seller 7 

Court 10, 31 

doctor treating patients 16 

estate supplying employees with- 
out profit 8 

fair price grain shop 8, 61 

hostels S 

institution without profit motive 8 
insurance company . 8 

. landholder 93 

local authority 11 

. manufacturer 8 

, nninicipality supplying water 16 


Dealer-— co»^ 

Page 

Philanthropic society 

8 

seller of services 

8 

stamp vendor 

16 


^ee LIABILITY, 

REGISTRATION 
NON-RESIDENT PRINCIPAL - 
^VND AGENT 

Documents 

inspection of 131 

assessment, need for 111 

See ACCOUNTS 

Electrical energy 

excepted goods 47, 63, 64 

Excluded and partially excluded 
areas 

17, 240—242 

Escapement, low assessment and 


re-assessment 

authorities 216 

powers of 217 

ae novo not permissible 216 

finalisation not 216 

forms 217 

inquiry 217 

limitation, for 216 

materials 216, 217 

meaning of 

any reason 216 

escaped assessment 215 

notice 

contents 217 

form 217 

need for 217 

object of rule 216 

proceedings, continuance 217 

procedure 217 

rectification, relation to 218 

re-opening 62, 218 

Exemptions 

See TAXATION AND 
EXEMPTION GOODS 

Exports and Imports 26-32 


See SALE 

Finance Minister, Speecbes 

Actions in Courts (P.N.) 
Appellate Tribunal 
Copra (F.N.) 

Diamond (F.N.) 

Gujerati 

Handloom oloth (F*N.) 
luxury tax rate (F,N.) 
sales tax income 
Works contraot 


167 


61 

120 

70 

.67 


▼ 

ix 



280 


INDjSX 


Page Goods.— 


Page 


F.O.B. & F.O.H. Contracts 


turnover in 40 

wliat are 40 

Forms 

Account 236, 237 

Assessment and demand 
^al, notice 202 

monthly 202 

provisional, notice 197 

Aissessment and refund final 204 

licence 

Application for 226 

agent 229 — 231 

bullion and specie 227 

cotton, cotton yarn 228 

handloom cloth 228 

hides and skins 229 

returns by licensee 233 

returns by Sec. 8 licensee 232 

Bebato 234 

Model 

appeal 247, 248 

revision 249 

stay 248 

obligation to use 225 

Begistration 

application 201 

certificate 202 

Returns (Dealers) 

Annual 195, 196 

Hides and skins 200 

nlonthly 198 

tanners 199 

Summons 235 

Tax collection, recoTery 203 

Goods 

Amending Act 12 

excepted, exempt, untaxed 
Abkari goo^ 47, 63, 64 

Actionable claims - 16 

bullion and specie (Beserve Bank 
sale) 60 

business (going concern) 16, 185 
chekku 76-A, 242-A 

Cotton 52, 65 

electrical energy 47, 63, 64 

fishery 16, 38 

flour mill (immovable) 14, 16 

Gas 15 

' Handloom cloth (with handspun 

yam) 70 

House 14 

Immovable property 13, 14 

Job works pnnting 16 

Medicines as part of practice 16 

M Money - 16 

Motor spirit 47, 63, 64 

. Opium 64 


Services 16, 16 

Standard cloth to Government 

47, 63, 64 

State Bailway refreshments 60 
Stocks Shares and security 16 
Tobacco 47, 63, 64 

Trees (unsevered) 14 

Water tax 16 

Modifications, licence, rebate, etc, 
agricultural and horticultural pro- 
duce 38, 39, 61 

articles eligible for rebate 61, 78, 79 
246, 246 

bullion and specie 53, 71, 72 

Cochin (British) 76, 244, 245 

Coffee 6, 61 

handloom cloth (with non-handspun ' 
yarn) 53, 69 — 71 

hides and skins 73, 74 

Jute 76, 244 

Newspaper 16, 64, 76 

tea 51, 72 

vegetables and fruits (Iresh) 64, 76 

243 


Yam (handspun and non-hand 
spun) 52, 66—68 

Taxed 


serated water 

15 

books and periodioais 

16, 16 

coffee 

61 

contracts (building, etc.) 

16 

copra 

62 

electreial goods 

64 

finished goods 

15 

flour mills (as movable) 

14, 16 

food, eatables and grams, 

16, 61 

fuel 

14 

grass, leaves and juice 

14 

groundnut 62, 181, 194 

Jewellery 

61 

lessee of forest produce 
medicines 

39 

dispensary, from 

16 

liquors, from 

64 

milk 

61 

mill-cloth 

76 

non-standard cloth 

61 

old coins 

16 

shoes 

73 

standard cloth to public 

61 

timber 

14 

vegetables and fruits (canned) 14, 64 

78 


Government (Crown) 

Actions against — see ACTIONS 
exemption £om tax 11, 60, 61 

right to tax coUeotions 94—98 

tax, preferred among unsecured debt* 

117, 118 



mBEX 


281 


Page 

Groundnut 

deduction for 62, 184, 185, 193, 194 
registration 193, 194 

Head Office and branches 

assessing authorities xsiv, 238, 239 

licensing xxxviii, 207, 211 

taxing 185 

Hides and skins 

Accounts 65, 74, 77, 127, 212 

tanning within or outside Province 
74, 229 

Amending Act, no change 48 49, 53 
forms of 

application for xh, 226 

licence xli, 229 

returns xxxvi, xhi, 199, 200 

licensing xxxvii — xlii, 53, 64, 65, 73 
74, 206—311 

meaning of 73 

taxation, exemption, rates tables xxviii 


faxing 

licensed dealer, single point 74 

export, import 74 

rules xxxiii, 191, 192 

shoes taxed 73 

imlioensed or license contravened 63 

77 

. waste products taxed 74 


See DEALER, LICENSING 


Hire purchase 

deduction in turnover 34 

number of sales in 33 

transfer of property in 33 

validity of tax on 33 

^ee aUo SALE TURNOVER 

Interpretation 

aids to XIX, xx 

enacting part xix, xx,_2 

exceptions xviu 

explanations xviii 

full title and short title xx, 2, 3 

licensing provisions xvn 

penal provisions xvu 

preamble xix, xx, 2 

provisos xviii, xix 

right of action xviii 

rules and rule making xviii 

tax provisions xvi 


See WORDS AND PHRASES 

Jnrisdietion, Criminal Court 

Amending Act 160—162 

Ontbide Act, no ouster 148, 161, 161 

162 


Page 

Jurisdiction, Crl. Court— coni. 

Under act, ouster 121, 146, 147, 151 
153, 167, 160—162 


Legal and other problems (Madras 


Act) 

agent, taxing 84—87, 134 

excise duty, not, xiii, xiv 

export duty not xv 

hire-purchase 33 

import duty, not xv 

inter-provincial competition xii 

legal problems xv 

luxury, intra vires iii 

purchaser, taxing xii, xih 

sale, place of 26, 27 

Sales Tax Act, iyitra vires xii — xiv 


taxing under idtra vires provision 148 

168 


Legal Practitioner 

appearance xxi, lii, liii 


^ee (dso PRACTICE, ASSESSMENT , 
LICENSING, APPEAL REVISION 

Licensing 

accounts xxxix,‘65, 77, 127, 212 
Amending'^Aot 52, 53, 66, 70, 71, 75 
authorities xxxvii, 208, 207 

cancellation or suspension xxxix, 210 
construction of provisions xvii 

duration of xxxvii, 207 

duties of licensee xlvii, xlviii, 2Q6 — 

2l0 

escapement, low assessment and re- 
assessment 214 — ^217 

forms , xl— xlii, 199, 200, 226—237 

See FORMS 

head office and branches 210, 211 
infractions 

absence of xxxvii, 64 

contravention of xxxvii, 64, 127 

128 

failure to pay'fee xxxvii, xxxix, 64 
Kinds of 

(i) fee "and^penalty fee assessment 
of xxxviii, 115, 206 — ^210 
bullion and specie xxxviii, xl, 
207, 71, 208 
Chekku {no penalty admissible) 
' 76-A, 242.A 
Cotton xxxviii, xl, 65, 208 
handloom cloth with non- 
hand-spun yam xxxviii, xl 
69, 70, 208 

hides and skins xxxviii, xl, 73 
74, 208 

Yam (handspun and oth^r* 
wise) xxxviii, xl, 66- 68, 208 
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INDEX 


licensing— 

Page 

(ii) Free license 

xxxviii 

haadloom cloth 

(with hand- 

spun yarn 

69. 203 

(iii) No license 

modifications 

76 

newspapers 

75 

tea 

73 

liability, Joint and several 64 

Powers of authority 

xlvii 

Practice 

adjournment power 

xxi 

communication of 

xxi, 223 

appearance 

pleader or R.A. 

XXI 

Certified copy, grant 

xxii 

registrability 

92 

Stamp 

adjournment 

XXI 

appearance 

xxi 

lioenie, no 

xxxvii, 246 

recovery oi fee 

118, 148 

refund of fee 

xxviii, 210 


returns xxxix, xli, xHi, 203, 210 

shandies 207 


Limitation 

- Appeal liii, 212 

Esoapement, low aj^ssssment ^ and 
re-ass 3ssin3nt (tax and fee) 62, 2i4 
exten'jio i of time 119, 12J, 173 
finilisitio If no 216, 218 

mistake and rectification 
(tax or fee) 62, 217 — 219 

Revisio i by party liv, 122, 123 
Revig-io isuo moto, no liv, 123 

Startmg point for 171 

suits 170, 171, 173, 174 


Luxury tax (General) 

' Britain vi 

Central Province iii 

Criticism viii, xi 

Czechoslovakia U 

goods, other provinces, etc* 262, 263 
Mysore iii 

United Provinces iii 

Madras iii, vi 

Luxury tax (Madras) 

accounts 124, 127 

assessment procedure xxvi, 57 
Goods what are 45, 46, 57 

single point xxviii, 54, 57, 183 

Mistake and rectification 

escapement proceedings, relation 
' to 218 

finalisation, not 218 

lin^itatfon 217 — 219 

, imbuing of .218 

re openmg of ' 62, 218 


Mistake and rectifleation — cmt. Page 
revised notice, issue of 219 

Transitional provision 218 


Motor Spirit 

excepted goods 47, 63, 64 

Newspapers 54, 75 


Non-resident principals and agent 

131—139 


Amending Act 132 — 134 

General law, difference 134 

legality of taxing 134 

obstruction 150 

principals, who are 133 

principle in taxing 135 

prosecution of 148, 149 

return by 102 

servant, contrasted 135 

Who are affected (agents) 
branch 136 

brokers 136 

clerk 136 

collecting agent 136 

commission 136 

del credere 136 

express or implied 135 

factors 136 

guarantor 136 

handling goods 135 

Mercantile 135 

sub-agents 136 

Who are not 


Agent unconnected 

advertiser 

banks 

Canvasser 

indent 

non-resident agent 
port trust authority 
servant 

transport authority 

Notice 


with 


business 
134, 139 
136, 244 
138, 137, 244 
136, 244 
136, 244 
137 
136 

135 

136 


forms and kinds of 
obligatio i to issue 
dealer, to 
licence, to 


197, 202—204 

187, 189 
203, 210 


Offences 


Amending Act 141-144, 146-148 
Construction of provision xvii, xviii 
143—144 

continuing offence 155 

Criminal Procedure Code 196 & 476 

applicable 157 

list of xlvii-l, xlii, 142 — 144, 225 
Mens rea, not needed 144 

Chapter IX — ^XI — Offences appli- 
cable. 

Penal code, contempt, etc., courts, 

public servants, etc. 156, 157 



Oitenees — co«,e* Page 

Practice aud procedure 
Charges joinder 144 

appeal and revisioa 158, 159 

defence 

ignorance, no 146 

shifting, onus 146, 148 

when offence not 154 

fine imposable 142, 143, 155 

imprisonment not imposable 155 
initiation 154 

inquiry, place 154, 155 

private defence 151 

prosecution of agent, partner 148, 149 
Recovery (tax or fee as fine) 148, 153 

156 

Regular trial 157, 158 

Summary trial 157, 158 

summons case 154 

sworn statement, no 155 

What are 

Act or omission 144 

Contravening Act rules 153, 154 

177, 179 

Fee, non-payment 148 

or evasion 151, 162 

partner, no returns effect 145 

prevention or obstruction 149, 160 

private defence 161 

registration, fcuiluro 152, 163 

RetumS} submission or failure, etc. 

144-146, XXXV, xxxvi, xlii, xlvii-1 
Tax, contravening 8-B 153 

evasion 151, 152 

non-payment 146—148 

outside Act 146 — 148 

under Act 146 — 148 

Wilful 144—146 


OlHcers— Powers and Duties 

Affidavit, power to take 221 

Appellate liv, Iv, 129 — 131, 212 — ^215, 
221—223, 239 
Assessing xliv, xlv, 129 — 131, 221 to 

223, 239 

Commission, no power 222 

Licensing xlvi — xlvii, 129 — 131, 221 — 

223 239 

Registration xliii, 129 — 131, 221 — ^223 

239 

Revisional liv — Iv, 129 — 131, 212 to 
216, 221—223, 239 


Oil and cake 

Groundnut 181, 194 

Chekku, exeihption 76-A, 242-A 

Payment 

tax or taxes - 116 

See RECOVERY 

23-a 


Practice Procedure 

Appeal, 

See APPEAL, 
Assessment see Assessment 


Page 
li — ^Iv 


Registration see Registration 

Revision 

li — ^Iv 

See REVISION 

Pudiikottai 


applicability of Act to 

240—242 

Rebate 


adjustments 

79, 212 

appeal and revision 

79 

application for 

78, 211 

Form of 

234 

Itemg of 61. 79, 245. 246 

Meaning of 


finished article 

79 

delivery 

79 

Practice 


Stamp not needed 

246 

procedure 

211, 212 

Recovery 


Fine 

155, 166 

licenoe fee 

64 

revenue recovery not 

64, 116, 118 

prosecution 

64, 148 

suit 

64 

registration or other fee 

94, 116, 118 

prosecution and suit 

148 

tax or taxes 

116— 118 

prosecution 

117, 146—148 

revenue recovery 

117, 118 

suit 

117 


Other amount (amoimt withheld) 
revenue recovery 99, 118 

prosecution 99 

suit . 99 

Registers 

inspeotioa of 130, 131 

need for 126 

stock register 126 

‘ACCOUNTS’ 

Registration 91—99 

accounts , 94 

applicability xxiii, 92, 95 

assessment," licensing, & p^al provi- 
sions, relation to xxii, 92, 95, 96 

authorities xxii, 93 

Powers and duties , xliii, xliv 
cancellation * xxiii, 94, 186 

oolleoting tax, contravening 

96, 97, 153 

dealer, registered 17, 18 

duty to grant 94 

effect of xxiii, 94, 153 

excess amount explained 98 

fee and recovery 94, 118, 148 

forms xxiii, 201, 202 
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Besistratlon— <»»«. Paoe 

aon-registration, effect 94> 151 

obligation to register 
agents of non -resident principals 92 
contractors 92 

dealer with registrable turnover' 

91—93 

lessee of estates 93 

licensees 92 

petty dealer collecting tax 153 

primary producer 93 

ObHgation to register, no 
Goods under Sec. 4. 93 

land-holder 93 

petty dealer 92 

Practice xxi, xsii 

(same as in Assessment) 
refund oi fee 94 

returns 08 

when to apply 93 

withholding amount 

xxiii, 97, 98, 153 

Registered Aeeountant 

accounts certified by 128 


appearance before authorities xxi, liii 
See also PRACTICE ASSESS- 
aCENT, LIOEI^^SIKO, APPEAL 
REVISION 


Return (of turnover) 


Amending Act 

101 

assessment on 

xxxi, xxxiii, 103 
104 

OonfidentiaUty 

224, 225 

Ocn tents 

exchange, in 

xxxii, 193 

gross and net 

xxxii, 183, 184 

hides and skins 

xxxii, xxxiii, 191 


192 

Wor^ns of , 

agent 

xUi, 236, 237 

annual 

195, 198 

hides and skins 

200 

Uoensees 

xl 

monthly 

198 

tanners 

199 

Kinds of 

correct, incorrect, proper, not proper. 

etc. 

101, 102, 146 

liability to submit 

agents 

101, 102, 209 

compulsory 

107 

dealers 

xlvii, xlix, 101 

Uoensees 

xU, 209 

head offloe and branches 

Mitt, 103, 

184.186. 238.230 

I 

1 

'millire to ’submit 

ill, 1, 146 

"limtrUe'rettMii 

146 


Return (of turttover)--co?^L Page 
opportunity to prove correctness, 
etc. 105, 145 

rules, summary xxxi, xxxiii 

scrutiny of 103—115 

Revision 

Amending Act lii, 121, 122 

aggrieved party applying 123 

appeal, differences with 


1X1 

U, iiv, 123 
Uv, 213 
h, liv, 213 
Uv 

li, 121 


authorities 
Board 
C.T.O. 

By. Commissioner 
form of, no 
interference 
appellate order 
approaching lower authority 123 

discretionary 122, 123 

Magistrate’s order, no 124 

powers of liv, Iv, 123, 212 — 

214 

motu 123 

Third party moving 123 

what revisable 123 

limitation 

aggrieved party motion 
mio motu^ no 

practice 

adjournment, stamp 
appearance of 
pleader or R.A. 
stamp for 
copies, grant 
Petition for, stamp 
stay, appUoation, stamp 
verification 

Sale 

Amending Act 
legality of 
amount, exchange 

Elements of 

Proposal and acceptance 
Transfer of property 

Kinds of 

Correspondence, by 
popular classification 
Sale of Goods Act, in 
time of 


123 

123 

liv 

liii 

UV 

Uv 

Uv 

Uv 

Uv 

26—30 

27 

32, 193 

20—21 

20—30 


21 

21 

30 

18 


meaning of 

Transfer of property amd place of 
Approval, sale on 24, 28 

Ascertained or specific 23, 24, 27, 28 
C.I.F. contract 24, 29, 30 

Future goods 25, 30 

intention 22, 23, 27 

unascertained goods 26, 30 

24, 29 



tJTDEX 


286 


Sale . — coyiU 

Page 

What is 

exchange 

31 

goldsmith receiving silver 31, 193 

Hire-purchase 

33 

instalments, by 

33 

Prize chit transaction 

32 

unlawful sale buisneas 

32 

What is not 

Agent, entrustment 31, 

85, 86 

transfer to or from 31, 

85, 86 

Agreement to sell 

21 

branches, transfers between 

30, 31 

Charge 

32 

Gift * 

32 

Immovable property, transfer 

20 

licence 

32 

mortgage 

32 

pledge 

32 

province, sale outside 

60 

Sales Tax 

Amending Ag^s (Aladras) 

Act XVII of 1943 

1 

Act X of 1944 

1 

Act XII of 1944 

j 

Act VII of 1945 

1 

Act IX of 1945 

1 

Act XXV of 1947 

1 

Act XIV of 1948 

63 

Act XVI of 1948 

66 


Sales Tax Act (Amending Act XXV 
of 1947) 

Accounts 124, 125 

Agents 80, 81, 82, 88—91 

Agricultural a n d Horticultural 
produce 5, 38 

Assessment, Junsdiotion ouster 



160—162 

Assessment procedure 

101 

Bulhon and specie 

71, 72, 182 

Coffee 

5, 61, 61 

cotton 

65 

criminal court, oustei 

160—162 

dealer 

6 

non-resident 

131—132, 137 

deductions 


packing freight, etc. 184, 185 

general 

V, V3, IX, XI 

Goods 

12—16 

Handloom cloth 

69—71 

Jute 

76, 244 

levy of taxes 

44, 45, 61—56 

luxury tax 

57, 183 

newspapers 

76, 182 

offences and penalties 

140—143 

146—148, 151—156 

registration 92, 95, 185, 186 

Bevision 

lii, 121, 122 

Sale 18, 

19, 26, 27—30 


Sales Tax Act (Amending Page 
A ct XXV of 1947 .) — conU 
Tea 73 

title, extent, ooiamenoement 3, 4 
turnover 34, 35 

vegetables and fruits 76 

work«^ contraot 42, 43, 181, 182 
Yam 65—68, 182 

Sales Tax Act (Amendment Act 
XVI of 194a) 

Yam 60, 07 

Sales Tax (General) 

criticisms 'vii — sii 

economists, view vi 

federal or national or provincial i — ^iii 
inter-provincial competition xii 

origin of i 

Other countries 


As:a 

i 

Belgium 

i 

Canada 

i 

Czechoslovakia 

i 

Pakistan, (Bengal and Sind and 

Punjab) 

iii 

Other provinces 

261—273 

Bihar 

iii, iv 

CJentral Province 

iii 

Cochin 

iii 

East Punjal) 

iv 

Mysore 

Ui 

Orissa 

in, iv 

West Bengal 

iii 

Sales tax and other taxes 

Income tax 

a 

purchase tax 

vi 

sale of goods, taxes 

ii 

turnover tax 

ii 

mahimai, as 

i 

Sales Tax Act (Madras) 


administration 

xii 

Amending Act 

V, vi 

Criticisms 

vii — xii 

double taxation, rule against xx, xxi 

history of 

iii 

income from 

V 

mtra vires 

xii — xiv 

object of 

iv 

Sales Tax Aets (In 

Indian 

Provinces) 



261—273 

Sales Tax Law (Madras) 


ANALYTICAL STUDY 



Assessment xxii, xxni — xxxv* 

single pointed xxiii, xxv — ^xxviii 

multi-pointed xxiii, xxv — ^xxvUi 
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Sales Tax law^^ont Page 

duties, powers, etc. 
authorities, powers 1 — ^Iv 

appellate and revisional I— Iv 

original sliii — ^xlvi 

dealers xlvii — li 

licensees xlvii — 

exemption, system xxv, xxvi — xxix 

licensing xxii, xxxvii — xlif 

practice, procedure xxi, li — liv 

registration xxii 

tribunals li — liv 


Snmmons 

authoritieji entitled to ime 221, 222 


form of 235 

kinds' of 

examination, for 221, 222 

documents, production 221, 222 

powers to enforce 221, 222 

service of 222, 223 

travelling allowance 221 

Tables 

Act, rules and notifications I to K 
amending Act ^ 51—55 

assessLig authorities xxiv 

Court proceedings 174, 175 

exemptions xxix 

handloom cloth 69 

licences xl — ^xlii 

r^tes XXX 

sales tax Acts (sections) 268 — 271 

sales tax rules, Madras and Mysore 272 

273 

taxation xxviii 


Sununons, Notice, etc. 

„ 222, 223, 235 
Tax coUectton (registered dealer) 


95—99 

accounts 93 

conditions for 97 

excess amount explained 98 

fractions of rupee 97 

kerosene dealers 97 

powers of authorities 93, 99 

•prohibition of 

agents 89, 97 

ohekku 76.A, 242.A 

exempt goods 92 

fractions turnover 97 

ration shop 97 

' kerosene dealer 97 

unregistered dealer 94—97, 153 

prohibitio i contravened effect, dealer 
, .treated as 76.A, 89 

proseoution I53 

VM payable 89,97,98 


Tax, liability on non-liability 

liability-— partial or total 
agent 69, 60, 131—137 

contractors 59 

joint and several 220 

lessee, forest produce 39 

persons xxiv, 6 — 12, 39, 69, 130—139 
ration shop 61 

non-liahility 

All India spinners' association 71 
Chekku licensed 76- A, 242- A 

Court 60 

fair price grain shop 61 

Government (Crown) 60, 61 
onus of 56, 59, 66, 72, 75, 81, 90 
182 

See also DEALER, GOODS 

Taxation and Exemption 
Amending Act 61—56. 66, 72, 76, 76 
excepted and exempt goods xxix, 47 
48, 63—65, 69, 70 
exemption points xxiii — xxx 

exemption limit, onus 60 

exemption point onus 69, 66, 72, -76 
81, 90, ‘92 

hMs of taxation 

breach of exemption conditions xxvi 
xxviii 

agent, unlicensed 77, 78, 84—88 
accounts, absence 77 

accounts defect 77 

CO liitioas no i-observanoe 77 

licence, absence 77 

licence fee, non-payment 77 

luxury goods xxx, 45, 46, 67 

luxury tax rate 57 

modifications by Act 48, 49, 69—76 
modification by notification 60, 76 

76 

non-resident principal’s agent 138 
rates of xxx, 44—46, 51—54, 56 

67 

residual exemption ' xxiii — xxx 
residual tax xxiii— xxx 

Tables xxviii-.— xxx 

Tea 6, 38, 49, 61, 62, 72 

Territorial Applicability 

Excluded and partially excluded 


areas 
Madras Province 
Merged areas 
Kailway lands 

Tobacco 
excepted goods 
TransiUonal law 
Agents 
Contractors 


17, 240 
17 

17, 240—242 
240 

47, 63, 64 

Ivi 

Ivi 



INDEX 


Transitional law— Page 
dealers 

luxury goods Ivi 

non-resident Ivi 

Escapement & re-assessment 

Ivii, 215, 216 
liability, challenge Ivii 

licences Ivii, 211 

low assessment and re-assessmsnt 



Ivii, 215, 216 

Mill cloth 

Ivii 

Mistake and reotidcation 

218 

Non-handspun yarn 

Ivii 

Rate 

Ivii 

Rectification 

Ivii 

Registration 

ivi 

Slab rate 

Ivii 

Turnover (of sale) 


Amending Act 

35 

analyois of 

36 

bas’s of 


buyer’s 

xxxi, 181 

seller’s 

xxxi, 181 

calculation of 


contractor 39, 

40, 181, 182 

^Qoods 


bullion and specie 49, 71, 72, 182 

handloom cloth 

49, 69—71 

hides and skins 43, 73, 74, 181, 1 83 


191, 192 

luxury 

57, 183 

tea 

49, 72 

vegetables and fruits 

76, 243 

yarn 49, 

, 65—68, 182 

licensees xxxviii, 207 — 211 


exclusion in calculation 

accommodation xxxi, 41, 183 

agent licensed xxxi, 38, 183 

agricultural or horticultural 
produce xxxi, 38, 39, 183 

bill of lading charges 40 

business as whole 184 

F.O.R. 40 

delivery charges 41, 184 

discount 41, 183 

excise duty 184 

excluded goods 183 

exempt goods 183 

insurance charges 41, 184 

invoice 41, 184 

packing charges 41, 184 

railway receipt 40, 184 

refund xxxi, 41, 183 

return xxxi, 41, 183 

exclusion in calculation 
account books, ruling 16 

bad debts ‘ 42 

by products 185 

copra 62, 184, 186 

dharmam 62 
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Turnover (of sale)— co»?. Page 

groundnut 184, 185, 194 

head office and branches 


103. 184. 185 

hire purchase 

34 

sales tax 

37. 62 

rules 

approval of Assembly 

57, 68 

determining 

180—206 

publication of 

180 

i9eeSALE, RETUEN 

Notifications 

Coming into foi’ce, date of 

238 

Court fee remission 

246 

emoowering oncers, etc. 

238, 239 

Kollegal A.C.T.O. 

239 

Modifications 

agents, canvasamg 

244, 245 

agents, indent 

244, 245 

banks 

244, 245 

Chekku exemption 

242-A 

Cochin (British) 

245, 246 

Jute 

244 

Mill cloth (cancelled) 

244 

transitional 

243 

vegetables and fruits 

243 

rebate items 

245, 240 

tax, recoverability 

246 

Territorial appHcaHon 

Banganapalle 

240—242 

excludes, etc., areas 

240 

Pudukottai 

240—242 

Rules 

Construction 

xviii 

General sales tax 

205—237 

turnover rules 

180—204 

Vouchers 

> 

Sei ACCOUNTS 

Words and Phrases 

Act and act xxiii, 153, 154, 

. 181, 205 

actionable claim 

16 

administrator-general 

221 

affirmation 

221 

agency tracts 

17 

agent 11, 

. 136, 222 

broker 

136 

commission 

136 

del credere 

136 

factor 

136 

mercantile 

136 

sub-agent 

136 

agreement 

20 

articles 

15 

as if it were 

117 

agriculture or horticulture 

38 

produce of 

5,33 

assess, levy collect 

69 
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INDEX 


Words and Phrases.— con/. 

Page 

assessing authority 

5 

assessment) escaped 

215, 216 

bill of lading 

40 

best of Judgment 

103, 114 

bullion and specie 

71 

busmess 

7 

certificate 

Warehouse-keeper’a 

Wharfinger’ 

40 

40 

Charge 

32 

club 

10 

commodities 

15 

company 

10 

conditions 

xix 

Commissioner, deputy 

205 

consideration 

31 

good consideration 

31,32 

valuable oousideratiou 

31, 32 

ContraiOts 

C.I.F. 1 

F.O.B. )• 

30, 24, 40 

J 

Oontraventiou 

78 

Co-operative Society 

10 

ooparceuary 

11 

Court of Wards, 

220 

dealer 

6 

registered dealer 

17 

default 

117 

deferred payment 

31 

delivery 

79 

disoontinuanoe 

219 

document 

131 

dockwarrant 

40 

done or purporting to be done 172 

evasion 

151, 162 

excluded and partially excluded 

areas 

17 

family, undivided 

11 

factor see Agent 

136 

firm 

10 

form 

181, 206 

fraudulent evasion 

161, 162 

godovm 

131 

good faith 

174 

goods 

12 

ascertained 

22 

existing 

22 

future 

22 

specific 

22 

unascertained 

22 

hides and skins 

73 

hire-purohaise 

33 

immediately 

42 

incapacitated persons 

220 

includes 

16 

instalment (transfer) 

33 

is nbt found 

223 

Hcfence 

17, 32, 33 


Words and Phrases.— < 

y>yU. Page 

licensing authority 

206 

manager 

221—223 

materials 

15 

May 

xix 

Mistake 

218 

Month 

181, 206 

mortgagor hypothecation 32 

movable x^roperty 

13 

non-ohservance* 

78 

notification 

17 

official trustee 

320, 221 

reason, any 

216 

receiver 

221 

rebate 

78 

restrictions 

xix 

Oath 

221 

obstruction 

149—151 

oifenoe 

144 

partner 

135 

person 

9 

pledge 

32, 33 

prescribed 

17 

prevention 

160, 161 

l^romise 

20 

proposal 

20, 

province 

17 

sale 

18 

approval, on 

21 

auction, by 

21 

description, h^ 

21 

gross, in 

21 

return or 

21 

sample, by 

21 

sales tax 

iii 

section 

181, 206 

servant 

136, 222, 223 

shall 

xix 

shall be deemed 5, 

18, 33, 131, 137 

stocks, shares and securities 16 

subject to provisions 

xix, 60, 130 

(ax officers 

Assistant Commercial 265 

Deputy Commercial 

206 

treasury, government 

181, 206 

turnover 

34, 37, 183, 184 

turnover tax 

iii 

unless there is ropugnant to context 5 

vehicles 

131 

vessels 

131 

wilful 

144, 145 

without prejudice to 

138 

works contract 

42 

year 

43 

previous year 

69 

Yarn (handspnu) 
accounts 

66. 77, 127, 212 

amending Act no change 48, 49, 52 

oharka yam exempt 

66 



IKDEIiC 


S89 


Itarns {han^pun)— Pagb 
forms 

appKoation for licence xli, 226 

licence xli, 22S 

return by licensee xli, 233 


licensing xxsvii — ^xlii, 52, 64 — 66, 206 

211 

taxation, exemption, rates tables 
xxviii — XXX 

taxing 

licensed, no 65 

nnli«5nsed, or bcenoe cuutravcned 
52, 77 

jSee LIPENSING 

Yarn (non*-handspun) 

accounts 65, 77, 127, 212 


Yarn (non-bandspun)— cowf* Pagis 

amending Act 48, 49, 52 

forms 

J9ee above YARN HANESPUN 

licensing xxxvii — xlii, 52, 64 — 68, 206 

-211 

taxation, exemption rates, tables xxviii 

— XXX 

taxing 

licensed^ &mgle point 66 

textile commissioner’s note 66-A, 67 

68 

unboeuaed or bcence contravened 62 

77 

See LICENSING 
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Enata and Corrigenda 


Page. 

Liae, 

For 

SvbsliHie. 

V 

22 

The income, .follows. 

Delete or talte to space 
after line 30. 

xiv 

15 

Legislature 

Legislative 

xxii 

33 ^ 

Multiplicated 

Multipointed 

xxiii 

14 

At 

Of 


34 

That Act 

That act 

XXV 

14 

1 

But Similarly 

xxxvii 

23, 

[G.S.T.R.6 2(8)] ! 

rG.S.T.R. 5 (2) («)] 


27 

[G.S.T.E. 5 2 (6)] 

[G.S.T.R. 5 (2) {6)1 

xxxviii 

31 

Its 

1 Their 


32 

Eetum. 

i Returns. 

1 

xliii 

9 

Dealers and licensees 

Delete as repetition 

liv 1 

4 

A 

An 

, 

IV; 

17 

By Appellate • 

By the Appellate. 

17 

. 28 , 

I?o Notification 

Notification 

37 

25 

The reference to 

The reference is to 



1937 

1939 


7 h F,N. 5 in Col. H. 

Properly 

Property 

63 

16 . 

Sale to 

S^eof 

65 

_ 2^m’ 

Exemption 

Exemptioiw > 

67 

F.N. 4 headline. 


(Imert) Ootton Yam 
produced by JSfills in 
this pTOvinoe. 

72 

15- 

PaxtV(d) 

DeMe 


^ 26 j 

2(5) 

2{n) 

83 

Page. - 

Heading 

Summary 

84 

6 . 

Agent 

Agent 

86 

Page. 

t i 

Heading 

Difficulties 
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Erraf^i and Corrigenda— 


Page. 

Hi 

i 

For j 

\ 

" ‘ ^ Svhstitu^, 

87 

Page 

Heading 

Fictitious Agentvi. 


' 1 

possession. 

possession, fix. I 


P.K. 3 A. 

1948(e) M.L.J. 

1948' (2) M.L.J. 

89 

^ Page 

Heading 

Colleotioa of Tak 

n 

Page 

Heading 

Registration 

94 

• 2&3 

Registrations. 

Registration 

99 

’ ' 2 

Have 

are 

102 

' 4 

or 

nor 

114 

11 

means 

mean 

128 

30 

also to be 

also be 

128 

- 10 

numbers 

number 

198 

25 

right.' ; 

rights 

139 

6' 

directed 

distinct 

144 

P.N. 6 A. 

1948 (2)M.L.X of^3 

1948' (2) 93' 

147 

6 

Penal Offenoes 

Penal Code Offences 


- 20 

16A 

J)ele(e ^ 


43 

Provincial 

provisional ’ 

148 

• 16 

and of 

'and ‘ ’ , 

151 

'6 

unjured 

injuired ‘ ' 

101 

3 6i!4^F.lSr.3. 

The Hindm....:i948 

194S M.W,N. 816 

165 ^ 

Uf^(liofp.iq-.io. 

(8) 

(78)->.l i" 1 1 

166 

5 of P.N. 18. 

Professional ! 

1 

Pi;ofeBsioaa.l Tax 


15ofP.K. 20. 

On 

1 1 

No ' 

169 

^ 9 

lie but ; 

lie. Eiut 


3bfP.H.’'42 

538 ; 

} 


172 

lofP.1sJF:53. 

27 ^ 

270 = 

173 

^ "'''*3 - 

66 ' ' ■ ‘ ; 
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Ertata and Corrigenda— 


Page. 

Line. 

For 

SitbsfiiTUe^ 

176 

3 

transactional 

transitional 

182 

13 

Saie 

Sale 

182 

9 of Col. H of Foot- 
Note I. 

Non-handspun, 

Non-handspun yam 

193 

62 

Buyer 

Buyer ^ 

206 

31 & 37 

District Collector 

Deputy Commissioner of 
^mmercial Taxes 

206 

Top page. 

Heading 

Del-eie 

218 

20 ! 

Mistake, meaning of 

Delete ^or take to space 
after line 26 

240 ' 

13-15 

Though. . . .territories 

DdeU 

241 

21 

lepeated 

repealed 

242 

7 

Dy. Commissioner 

Dy. OommisBioiier at 
Bezwada 

246 

35 

(Line 5 from bottom). 

consumer is 

consumers are 

246 

38 & 39 

(Last two lines). 

Perhaps. . . .Be venue. 

Ddeie 

266 

29^ 

On 

Only 


38 

(3rd line firom bottom). 

repairs of 

repairs and 




D 

The hecdimg to Section 5 in page 49 to be. 

Exemptions and Reductions of Tax in certain cases. 

The heading to Section 6 in page 50 to be. 

Power of Government to notify Exemptions and 
Reductions of Tax 

The heading to Settion 6- A page 50 to he. 

Liability to Tax of Persons not observing conditions of 

Licence 

Page 69, lines 5 to 8 to he as below. 

Liceme. — {See G.S.T.R. 5 to 8 and Licensing’’ under ^‘Analytical 
Study of the Taxation Law A free licence is gxantable to a dealer 
m handspun yarn cloth. Prom 1st April 194.8, a dealer in non- 
ha ndspun yarn cloth has to pay necessary licence fees. 

Page 99, Section heading to be. 

PROCEDURE TO BE FOLLOWED BY ASSESSING AUTHORITY 

Page 100, Section heading to be. 

Procedure to be followed by Assessing Authority 

Page 121, Section heading to be. 

Accounts to be maintained by Dealers 

Paye 129, Sedimi headitig to be. 

Powers to order Production of Accounts and Powers of 
Entry and Inspection 

Page 65. 

Cotton 

Page 66. 

NON-HANDSPUN COTTON YARN (PRESENT LAW) 
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